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FILING, COMPLAINANT'S RESPONSE TO MOTION FOR PARTIAL SUMMARY JUDGMENT 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, ) 
) 
) 
) 
) 
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) 
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) 

Complainant, 

v. 

HERITAGE COAL COMPANY LLC, 

Respondent. 

PCB NO. 99-134 
(Enforcement) 

MOTION TO EXCEED PAGE LIMITATION 

NOW COMES the Complainant, PEOPLE OF THE STATE OF ILLINOIS, and 

respectfully requests leave to file its Response to the Respondent's Motion for Summary 

Judgment. Section 1 01.302(g) of the Board's Procedural Rules imposes a page limitation of 50 

pages for a brief. The People's Response totals 52 pages and leave is respectfully requested to 

file this brief. 

500 South Second Street 
Springfield, Illinois 62706 

2171782-903 Z t 
Dated: tj II II 

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS, 
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MATTHEW J. DUNN, Chief 
Environmental Enforcement! Asbestos 

Litigation Division 

By: ___________ _ 
THOMAS DAVIS 
Environmental Bureau 
Assistant Attorney General 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, 

Complainant, 

v. 

HERITAGE COAL COMPANY LLC, 

Respoodent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB NO. 99-134 
(Enforcement) 

COMPLAINANT'S RESPONSE TO MOTION FOR PARTIAL SUMMARY JUDGMENT 

NOW COMES the Complainant, PEOPLE OF THE STATE OF ILLINOIS, and 

respectfully responds to the Motion for Summary Judgment on Count III of the Third Amended 

Complaint and states as follows: 

INTRODUCTION 

The Respondent, Heritage Coal Company LLC ("HCC"), challenges the applicability of 

the Board's Groundwater Quality Standards ("GWQS") at 35 Ill. Adm. Code Part 620 to the 

Eagle No.2 Mine in Gallatin County. ~e will preface our Response by reciting the grounds set 

forth by the Respondent [Brief at page 3] with our responsive position on each contention: 

"The GWQS established by Section 620.41 O(a) do not apply because reclamation at the 

Mine was not completed at the time of the alleged violations.'; This is a legally correct statement 

regarding the general regulatory exemption in Section 620.450(b )(2) ("Prior to completion of 

reclamation at a coal mine, the standards as specified in Sections 620.41 O(a) and (d), 620.420(a) 

and (d), 620.430 and 620.440 are not applicable to inorganic constituents and pH."). However, 

other provisions of Section 620.450(b) specifically limit this exemption in regards to refuse 
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disposal areas which the record shows is the source of the groundwater contamination. 

"The GWQS established by Section 620.301 do not apply because the Disposal Areas do 

not discharge to 'resource groundwater'.H The prohibition of Section 620.301 is correctly 

interpreted to be limited to "the release of any contaminant to a resource groundwater." In order 

to be entitled to summary judgment, the Respondent must demonstrate that the groundwater 

contaminated by the refuse disposal areas cannot be considered as presently being (or capable of 

being) put to beneficial use due to its suitable quality and is instead a Class IV groundwater 

pursuant to Section 620.240. 

"The GWQS established by Sections 302.208 and 302.304 do not apply because the. 

Disposal Areas are not "not contained within an area from which overburden has been removed." 

Although the Complainant disputes the factual statement, it is correct that the provisions of 

Section 620.450(b)(4) and (5) are only applicable to refuse disposal areas located where 

overburden removal did not occur. 

"At all times after December 5, 2006, the alternative GWQS under Section 620.450(a)(3) 

apply because a groundwater management zone ('GMZ') was established ... pursuant to Section 

620.250(a)." This is legally correct. 

This introductory section will determine what the evidentiary record may consist of at this 

juncture, especially whether the material facts represented to be "undisputed" are reliable, and 

discuss the purposes of the Illinois Surface Coal Mining Land Conservation and Reclamation Act 

("Mining Act"), 225 ILCS 720/1.01 et seq., and regulations promulgated to implement the 

Illinois Groundwater' Protection Act ("IGP A"), 415 ILCS 55/1 et seq., which the Respondent 

contends are identical. This contention allows the Respondent to argue that the meaning of the 
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terms employed in Part 620 ought be construed in the context of mining instead of groundwater 

protection. Our response will provide a more appropriate context in which to consider this 

argument. The People dispute both the factual basis and the legal bases ofHCC's motion. 

The Record as to Pleadings and Admissions 

In determining whether the moving party is entitled to summary judgment and whether 

any genuine issue of material fact exists, the Board must construe the pleadings, admissions and 

affidavits strictly against the movant and liberally in favor of the opponent. A chronology is set 

forth in our pleadings as to the applicability of statutory and regulatory standards. It is undisputed 

that the Eagle No.2 Mine began mining operations in 1968 and ceased such operations on July 

12, 1993. Permit No. 34 was issued by the State of Illinois on August 1, 1985 pursuant to the 

Mining Act, which governs lands affected by coal mining operations after February 1, 1983. The 

mining permit was revised by the Office of Mines and Minerals, Illinois Department of Natural 

Resources ("IDNR" or the "Department"), on September 27, 1996; the "results of review" 

(attached as an exhibit and supported by affidavit) contains the permit findings and conditions, 

review comments and responses, required modifications to the renewal application, and IDNR's 

groundwater assessment and findings of probable cumulative hydrologic impacts. 

The Illinois Environmental Protection Act and the Board's regulations also became 

effective subsequent to the commencement of operations at the Eagle No.2 Mine. The Part 620 

standards became effective on November 25, 1991. The People's Third Amended Complaint was 

filed on September 16, 2002 and attempts to delineate the applicability of the environmental 

standards to alleged violations occurring prior to and subsequent to November 25, 1991. Lastly, a 

groundwater management zone ("GMZ") was established on December 6, 2006. 
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Respondent's Answer to the Complaint 

The admissions and denials in the Respondent's Answer (filed on December 23,2002) 

are relevant to any consideration ofits Motion for Summary Judgment. The Board's rule at 

Section 103 .204( d) regarding an answer to an enforcement complaint provides that the material 

allegations of the complaint will be taken as admitted if not specifically denied by the answer, 

unless respondent asserts a lack of knowledge sufficient to form a belief, and allows a respondent 
! 

to raise affirmative defenses: "Any facts constituting an affirmative defense must be plainly set 

forth before hearing in the answer or in a supplemental answer .... " This rule does not provide 

any further guidance as to the substantive content of an answer to a complaint, but Section 

1 0 1.1 OO(b) provides that "the Board may look to the Code of Civil Procedure and the Supreme 

Court Rules for guidance where the Board's procedural rules are silent." 

According to Section 2-61 O(a) of the Code of Civil Procedure, an answer "shall contain 

an explicit admission or denial of each allegation of the pleading to which it relates." It is well 

settled that an admission in a pleading is binding on the party making it, and as to such party it is 

conclusive as to the admitted fact. Also, the scope of any admission is limited to the actual 

allegation being admitted. Neither the Board's procedural rules nor the Code of Civil Procedure 

allows a responding party to "acknowledge" additional factual matters in an answer. The Board 

must be wary of any arguments based upon "facts" cited within the Respondent's Answer that are 

not pleaded with the complaint or supported by affidavit. 

For instance, in its Answer regarding paragraph 5 of Count I, the Respondent "admits the 

allegations set forth in the first sentence thereof and denies the allegations set forth in the second, 

third, fourth, fifth, and sixth sentences thereof." Answer at ~ 5. The fourth sentence alleges that 

-4-



Electronic Filing - Received, Clerk's Office, April 11, 2011

"Eagle No.2 was operated as an underground coal mining facility ... from 1968 until July 

1993." Complaint at ~ 5. Instead of admitting any portion of this sentence, the Respondent 

"acknowledges the following facts with respect to matters that are the subject of said paragraph . 

. . Eagle No.2 was operated as an active underground coal mine in 1968 until July 1993, and 

reclamation activities at the mine have been ongoing thereafter." Answer at ~ 5; emphasis added. 

However, the complaint does not allege that reclamation activities at the mine have been 

ongoing. This factual claim regarding reclamation activities is also not pleaded in any of the 

Respondent's sixteen affirmative defenses. Answer at ~s 74 - 89. The record exclusive of the 

Motion for Summary Judgment is devoid of any information regarding reclamation. While the 

facts and law pertaining to the Respondent's contentions in its Motion for Summary Judgment 

will be addressed in detail below, this section will also identify other factual issues as to Count 

III that are either disputed through explicit denials or otherwise the subject of acknowledgments 

or assertions by the Respondent. 

The nature of the groundwater is also disputed by the Respondent. Paragraph 6 of Count I 

pleads the following facts: "Eagle No.2 is located at the eastern edge of the Henry Aquifer, one 

of the few Class 1 groundwater resources in southern Illinois. The Saline Valley Conservancy 

District ("SVCD") public water supply wells are located to the southwest and hydraulically 

down-gradient from Eagle No.2." HCC's Answer indicated that the Respondent lacked 

information or knowledge regarding the first sentence and denied the allegations of the second 

sentence. Proof of these facts is provided by the Illinois EPA counter-affidavits attached hereto. 

In its denial of the allegations of paragraph 8 of Count I, the Respondent represents that 

"As part of its operations at Eagle No.2, [HCC] constructed and otherwise prepared disposal 
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areas at the surface portion of the mine, including excavating trenches at some locations, and 

disposed of substantial quantities of gob and slurry in those areas. The coal mine refuse disposed 

of at Eagle No.2 contains certain inorganic chemicals, some of which were present at the time of 

disposal and some of which were generated after disposal. The groundwater quality data of which 

[HCC] has knowledge indicate that sulfates present in this refuse have leached into on-site 

groundwater." Answer at ~ 8. In contrast to merely acknowledging complaint allegations, this 

response constitutes a judicial admission.! In addition to sulfates, the People have alleged 

violations of the GWQS in Part 620 for chloride, manganese, total dissolved solids ("TDS"), and 

iron. These five contaminants were alleged in paragraph 8 to "have leached from the mine refuse 

at Eagle No.2 into the groundwater on-site and have migrated off-site of Eagle No.2." 

Thus, the only undisputed facts pleaded in the Third Amended Complaint are as follows: 

the Eagle No.2 Mine is located in Gallatin County; trenches were excavated to dispose of mine 

refuse, which contained certain inorganic chemicals; and sulfates present in this refuse have 

leached into on-site groundwater. In its Answer, the Respondent claims a lack of information and 

knowledge regarding the Henry Aquifer and (while admitting additional facts in its summary 

judgment pleadings) denies that any contaminants have migrated off-site of Eagle No.2. 

Respondent's Proffered Facts and Affidavits 

A defendant moving for summary judgment bears the initial burden of coming forward 

with competent evidentiary material, which if uncontradicted, entitles him to judgment as a 

1 Once a statement of fact has been admitted in pleadings, it constitutes a judicial admission, it is binding 
on party making it, and it makes it unnecessary for opposing party to introduce evidence in support thereof because it 
has effect of withdrawing fact from issue. 
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matter oflaw.2 Only ifthe defendant satisfies his initial burden of production does the burden 

shift to the plaintiff to present some factual basis that would arguably entitle it to a favorable 

judgment? If the defendant fails to support his motion for summary judgment with evidentiary 

facts, the plaintiff may rely on its complaint to establish a genuine issue of fact.4 

The Respondent's argument provides a list of twenty facts which it represents to be 

undisputed and material to these issues; each of these facts is purportedly supported by an 

affidavit or complaint allegation. Brief at pages 3-7. It is well settled that where a moving party's 

affidavits are uncontested, the material facts recited therein must be taken as true. The People 

affirmatively state that the factual statements numbered 1 through 12, 14, and 16 through 19 

[Brief at pages 3-7] are not disputed, and will contest the remaining statements individually; the 

counter-affidavits refuting these factual assertions will be discussed as to the particular claim. 

The Complainant objects to factual statement #13, which is based upon paragraph 11 of 

the Brown affidavit. Mr Brown served as the mine engineer at Eagle No.2 from early 1991 

through late 1994. Brown at ~ 4. Utilizing company records and documents, in late 1993 or early 

1994, Mr Brown prepared the chronology now attached to his affidavit. Brown at ~~ 8 and 9. The 

qualifying phrase "at least as early as the beginning of 1984" is confusing and potentially 

misleading in reference to either the generation of coal mining refuse or the use of disposal areas 

for refuse placement. The chronology suggests that carbon recovery operations began "at least as 

:2 See Kielbasa v. St. Mary of Nazareth Hospital, 209 Ill. App. 3d 401, 406 (I Sf Dist. 1991); Kleiss v. 
Bozdech, 349 Ill. App. 3d 336, 349 (41h Dist. 2004). 

3 Kleiss, 349 III. App. 3d at 350. 

4 Kielbasa, 209 Ill. App. 3d at 406. 
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early as the beginning of 1984." The statement of fact ends with references to "ongoing" and 

"continuing" disposal and recovery even though the chronology prepared by Brown does not 

identify any activities beyond July 1993. 

The Respondent's factual statement # 15, which cites to paragraphs 4 and 5 of the 

McGarvie affidavit, represents the following: "As of early 1993, land reclamation so as to 

establish the approved post-mining land uses for most of the Disposal Areas had not yet begun. 

Land reclamation of the Disposal Areas in this regard was not completed until a number of years 

later." The first sentence is not disputed and is based upon Mr McGarvie's review of records 

"from the time active mining began at that facility through the cessation of active mining at,that 

facility." McGarvie at ~ 4. However, while the second sentence appears verbatim in paragraph 5 

of his affidavit, Mr McGarvie does not indicate when the suggested reclamation of the refuse 

disposal areas has been completed. In fact, none of Respondent's proffered facts indicates when 

reclamation actually did commence and when any such activities might have been completed. 

The Complainant objects to factual statement #20, which is based upon an exhibit 

described in the affidavit ofW.C. Blanton, one of the attorneys for HCC, as a printout of the 

IDNR website. Blanton affidavit at ~ 3. This statement of fact improperly relies on the IDNR 

website for a description of the "current status" of Eagle No.2 under Permit #34 as "In 

reclamation, has outstanding bond." The factual issues relating to reclamation must be supported, 

if at all, by competent and admissible evidence. First of all, this printout summary does not 

necessarily qualify as a business record and the affidavit provides no foundational showing. The 

Board's procedural rule at 35 Ill. Adm. Code 101.626 requires the admission of "evidence that is 

'admissible under the rules of evidence as applied in the civil courts of Illinois, except as 
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otherwise provided in this Part." In particular, Section 1 0 I .626( e) governs the admission of 

business records. The Complainant does not dispute that the regulation of coal mining is the 

"business" ofIDNR's Office of Mines and Minerals. The problem is the manner in which the 

Respondent is tendering this hearsay information. The lack of foundation precludes consideration 

of exhibit I to the Blanton affidavit. 

As of January 1,2011 the rules of evidence as applied in the civil courts of Illinois are 

codified in Illinois Rules of Evidence. Rule 802 prohibits the admission of hearsay ("except as 

provided by these rules, by other rules prescribed by the Supreme Court, or by statutes as 

provided in Rule 10 I "). Rule 803 provides that business records and public records "are not 

excluded by the hearsay rule, even though the declarant is available as a witness" upon a showing 

of the following: 

(6) Records of Regularly Conducted Activity. A memorandum, report, record or data 
compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or 
near the time by, or from information transmitted by, a person with knowledge, if kept in 
the course of a regularly conducted business activity, and if it was the regular practice of 
that business activity to make the memorandum, report, record or data compilation, all as 
shown by the testimony of the custodian or other qualified witness, or by certification that 
complies with Rule 902(11), unless the source of information or the method or 
circumstances of preparation indicate lack of trustworthiness, but not including in 
criminal cases medical records. The term "business" as used in this paragraph includes 
business, institution, association, profession, occupation, and calling of every kind, 
whether or not conducted for profit. 

... ... ... 

(8) Public Records and Reports. Records, reports, statements, or data compilations, in 
any form, of public offices or agencies, setting forth (A) the activities of the office or 
agency, or (B) matters observed pursuant to duty imposed by law as to which matters 
there was a duty to report, excluding, however, police accident reports and in criminal 
cases medical records and matters observed by police officers and other law enforcement 
personnel, unless the sources of information or other circumstances indicate lack of 
trustworthiness. 

In accordance with Section 101.626 of the Board's rules, the admissibility of the Blanton 
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affidavit exhibit depends upon the application of "the rules of evidence as applied in the civil 

courts of lllinois" as set forth above. To consider the exhibit admissible under Rule 803(6), the 

Board must be provided with the required foundational showing ("all as shown by the testimony 

of the custodian or other qualified witness, or by certification that complies with Rule 902( 11), 

unless the source of information or the method or circumstances of preparation indicate lack of 

trustworthiness"). The Blanton affidavit fails to provide this showing. The printout is not 

admissible under Rule 803(8) even though IDNR is a public agency because there is no showing 

that the information set forth was either (A) the activities of the office or agency, or (B) matters 

observed pursuant to duty imposed by law as to which matters there was a duty to report. 

Section 10 1.516(b) of the Board's rules governs summary judgment: "If the record, 

including pleadings, depositions and admissions on file, together with any affidavits, shows that 

there is no genuine issue of material fact, and that the moving party is entitled to judgment as a 

matter of law, the Board will enter summary jUdgment." The legal and factual sufficiency of 

affidavits are not defined by the Board's rules, but pursuant to Section 1 Ol.IOO(b) "the Board 

may look to the Code of Civil Procedure and the Supreme Court Rules for guidance where the 

Board's procedural rules are silent." Supreme Court Rule 191(a) mandates that an affidavit must 

meet five requirements: (1) it must be made on the personal knowledge of the affiant; (2) it must 

consist of facts admissible in evidence; (3) it must state relevant n~cts, not conclusions; (4) it 

must have attached sworn or certified copies of all documents on which the affiant relies; and (5) 

it must affirmatively show that the affiant, if sworn as a witness, can testify competently to its 

contents. "Compliance with the requirement that an affidavit must affirmatively show that the 

affiant is qualified to testify at trial is to be determined from the contents of the affidavit itself, 
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and an express statement to that effect is neither helpful nor required."s 

The statements in the Blanton affidavit are insufficient foundation for the attached 

exhibit. A recent case considered a very similar situation.6 In support of a motion for summary 

judgment, the movant's attorney (Wald) submitted his affidavit to which was appended a 

consultant's (Caruso) letter conveying evidentiary facts; the court found that "Caruso's urysworn 

and unverified letter constitutes inadmissable hearsay and cannot be relied upon in support of 

[the] motion for summary judgment. ... The fact that Caruso's letter was attached to Wald's 

affidavit does not cure this defect, as the affidavit does not disclose that Wald had personal 

knowledge of the statements contained in Caruso's letter or that Wald was able to testify 

competently to the facts set forth therein.,,7 

Here, the Blanton affidavit is insufficient to bootstrap the admission of the attached 

exhibit. The remedy is to strike any improper matter from an affidavit.8 The IDNR printout is 

inadmissible as hearsay and the Board may not consider it. 

Complainant's Record Submittals 

The Complainant elects to provide affidavits to counter the assertions and arguments of 

HCC in its motion. These affidavits provide some of the testimony of Rick Cobb and Bill 

Buscher of the Illinois EPA, and will be discussed in response to the particular contentions of 

5 Rinchich v. Vii/age o/Bridgeview, 235111. App. 3d 614, 623-24(1'1 Dist. 1992), citing Purtill v. Hess 
(1986), III 1l1.2d 229, 241. 

6 Paul H. Schwendener, Inc. v. Jupiter Electric Co., Inc., 358 1Il.App. 3d 65 (1'1 Dist. 2005). 

7 358 ll1.App. 3d at 79. 

a See Murphy v. Urso (198\), 88 1I1.2d 444,462-63. 
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Respondent's motion. Additional documentary evidence is also tendered for inclusion in the 

record. These documents include a company memorandum dated August 12, 1983 produced by 

the Respondent in discovery and subsequently admitted as genuine through a request to admit. 

Since discovery materials are not filed with the Board, copies are attached to this exhibit to 

provide the necessary foundation as to authenticity. The other document is HCC's mining permit. 

The IDNR September 27, 1996 "results of review" is submitted as a properly certified 

copy of public records pursuant to Rule of Evidence 902(4) and Section 10l.626 of the Boa,rd's 

Rules. This exhibit provides legitimate factual information (necessary in light ofHCC's denial of 

our factual allegations) and a factual context for the Board's consideration of the groundwater 

contamination caused by the refuse disposal areas of the Eagle No.2 Mine. The groundwa~er 

assessment documents the failure to prevent the contamination of the Henry Aquifer. 

In approving the renewal and revision of Permit No. 34, IDNR made findings as required 

by its mining rules. In contrast to the factual information cited in the results of review, these 

findings are IDNR's determinations or conclusions based upon the underlying facts presented in 

the permit application materials. For instance, the finding pursuant to 62 Ill. Adm. Code 

1773 .l5( c )(5) indicated that the Department "has assessed the probable cumulative impacts of all 

anticipated coal mining on the hydrologic balance in the cumulative impact area, in accordance 

with 62 Ill. Adm. Code 1784 and finds that the operations proposed under the application have 

been designed to prevent material damage to the hydrologic balance outside the proposed permit 

area (see Appendix C)." See Section III.A. Unfortunately, the Department was wrong. 

Section 2.04(c) of the Mining Act mandates that "the Department shall notify various 
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local governmental bodies, planning agencies, sewage and water treatment authorities, and water 

companies in the locality [of the mine]." In reviewing this application, IDNR was required to 

solicit comments from SVCD which expressed several concerns regarding the lack of descriptive 

information and analytical data, some of which had already been addressed in IDNR's required 

modifications, and regarding the potential impact on SVCD's groundwater supply. In particular, 

SVCD had commented on the surface impoundments and refuse disposal areas: 

Comment - The separation between the bottom of the impoundments and the underlying 
aquifer is not indicated. 

Response - Since no refuse is to be deposited in the impoundments, this information is 
not pertinent to this revision .... 

Comment - There is no information provided which indicates the separation of the' 
existing gob and slurry which is on the permit area and proposed to be covered and the 
underlying aquifer. 

Response - As indicated in the comment, the gob and slurry areas currently exist and no 
change concerning these refuse areas is proposed. The revision addresses borrow areas to 
cover the refuse and a reclamation plan change to allow the borrow areas to remain as 
permanent impoundments. Information concerning the separation between refuse areas 
and the aquifer is not pertinent to this revision. 

Comment - There was no discussion as to how groundwater contamination is going to be 
avoided both presently and long term on the site. Please keep in mind that the Saline 
Valley Conservation District anticipates operating in its well field for over 50 years. 

Response - This was addressed by Modification No.8. As a response, Peabody 
incorporated the site characterization report and corrective action plan. The corrective 
action plan objectives were developed based on site characterization activities, and the 
geochemical, groundwater flow and precipitation infiltration models and discussions with 
the Department and IEP A. The objectives include groundwater impact control and 
mitigation. 

Comment - No existing groundwater information from monitoring wells was submitted as 
a part of this application in order to determine the effect of this application on present and 
future groundwater quality. 

Response - See Modification No.8. Peabody has, since issuance of Permit No. 34, 
monitored groundwater for quality and quantity. The existing network of 14 active 
monitoring wells was augmented with 25 additional observation wells. The additional 
wells were installed to provide adequate information to assess the water quality for the 
site characterization report and corrective action plan. 
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Section V, Appendix B. IDNR duly considered these comments, of course, but sided with the 

permit applicant, even though it acknowledged the lack of information in the application. 

Unfortunately, SVCD was not wrong. 

Appendix C to the results of review provides the groundwater assessment and findings of 

probable cumulative hydrologic impact. The legal requirements and technical aspects of this 

assessment are discussed below. It is fair to say that any assessment by IDNR is only as accurate 

and valid as the baseline data as to pre-existing conditions and tne predictive determination of 

probable consequences that may be documented by the permit applicant. While the conclusion of 

the regulatory agency that the Eagle No.2 Mine "has been designed to prevent material damage 

to the hydrologic balance outside the permit area" is disproved by the consequential groundwater 

contamination, the assessment portion of Appendix C is a legitimate source of descriptive 

information to provide a context for the Board's review, including the following: 

Cumulative Hydrologic Impact Area 

'" '" '" 
The mine is located within the watershed of Cypress Ditch ... [ which] drains to the 
Saline River approximately three miles downstream of the permit area .... 

In this particular site, significant groundwater resources exist which must also be 
considered. The aquifer considered in this assessment may extend beyond the watershed 
of Cypress Ditch and will be considered. 

However, for the purpose of this assessment, the cumulative hydrologic impact area is 
considered to be the watershed of Cypress Dit~h and the underlying aquifer. 

Surface Water 

'" '" '" 
During the active operations, and now reclamation, at this facility, the applicant will be 
required to comply with all applicable State and Federal effluent limits. Adherence to 
those limits will help to ensure that no adverse impacts occur to the hydrologic balance as 
a result of these operations. 

Groundwater The operation is situated in an area of extremely good groundwater 
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potential. Preliminary reports by both Pryor (1956) and Zuehls, et al. (1981) indicated that 
the probability of developing a reliable groundwater supply was excellent in this area. 
Reliable groundwater supplies may be developed in the sands and gravels adjacent to the 
Ohio River, and have been in nearby Old Shawneetown. Quite different conditions exist 
within and adjacent to the permit area. During the Wisconsin glacial stage, slackwater 
dams formed which impounded vast amounts of melting water from the receding glaciers. 
Approximately 13,000 years ago, one such dam gave way and the ensuing flood waters 
entered the area approximately two miles north of Shawneetown skirting the nearby 
Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River, 
the flood waters forced their way through the gap between the nearby Wildcat and Gold 
Hills and from there flowed along the present course of the Saline River. In the wake of 
this event, known as the Maunie Flood, the channel filled with over 100 feet of sand and 
gravel, and is now classified as the Henry Formation (Willman, et aI., 1975). It is this 
filled channel that is currently being used for the public and private water supplies 
adjacent to the mine site. 

Structural geology of the area is quite complex, with several major faults and associated 
structures in the area. The Henry Formation is located approximately 200 feet above the 
No.5 Coal over most of the area, however, the West Inman Fault is located on the eastern 
boundary of the shadow area added by Revision No.4. Here, the coal lies approxiJ?ately 
300 feet below the Henry Formation. This mine is considered "wet" as it proposed to 
pump approximately 300,000 gallons per day (gpd) from the underground works. 
Cartwright and Hunt (1978), stated that in a study of 15 underground works only 4 mines 
pumped volumes of between approximately 80,000 and 1.3 million gpd. The water 
originated from drips from the sandstone unit directly overlying the No.5 Coal. 
Information presented in Nelson and Lumm (1984) suggests that at places not too distant 
from the mine workings, this overlying unit may be exposed at the base of the 
unconsolidated material. Should this be the case, this unit may be receiving direct recharge 
from the Henry Formation. However, as state earlier, over the mining area, this unit is 200 
to 300 feet below the bottom of the glacial meltwater channel and separated from it by 
very low permeability limestones, shales and occasional sandstones .... 

The operation consumed a total of approximately 1.5 million gpd of groundwater. This 
came from primarily two sources. Of this total, 300,000 gpd were pumped from the 
underground works, and the remainder was withdrawn directly from the Henry Formation 
for such uses as makeup water in the preparation plant, sanitary water supplies and for 
underground dust suppression. However, the withdrawal of this amount was not 
anticipated to have any detrimental impacts to water quantity in the area. This conclusion 
is based on a report prepared for the Saline Valley Conservancy District (SVCD) by the 
lllinois State Water and Geological Surveys ... on the feasibility of installing municipal 
water wells into the same aquifer that underlies the permit area. The report suggested a site 
approximately one half mile to the northwest of the permit area but easement problems 
forced the SVCD to install the three wells approximately 2500 feet from the southwest 
comer of the permit area. Information presented in the report prepared for the SVCD 
(Poole and Sanderson, 1981) showed that for a well with a capacity of 1.7 million gpd, 
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drawdowns at a distance of 3000 feet away may be as much as 9.9 feet, based upon the 
constraints which are used to develop the aquifer model. However, at distances of one mile 
or more, the drawdown on the piezometric surface was estimated at less than two feet. 
Since the installation of SVCO's three initial production wells, SVCO has installed two 
additional pumping wells, one of which is locate approximately 1400 feet west of Slurry 
No.5. It should be noted that there are several high capacity irrigation wells in the area 
which are much closed to the SVCO wells. These may contribute to interference with 
SVCO's wells. Any future development on the part ofSVCO to install more wells or to 
expand its well field should take into account the impacts of water production from these 
sources as well. 

Even though it is anticipated that any adverse impacts will result to adjacent water levels, 
very little information was available to quantitatively assess the impacts of this operations 
on groundwater prior t<? the submittal of Revision No.6. The method by which the 
applicant was previously disposing of its coarse refuse material was the primary concern. 
A cut and fill method was used during most of the life of the mine. Trenches were dug 
approximately thirty feet deep and the refuse was placed into them. With a thin clay cover 
of approximately less than ten feet, the material was being paced into the aquifer itself. 

Under ambient conditions, measurements made by the applicant showed that the hydraulic 
gradient was quite low and hence any contamination would not move very far from the 
mine site. Additionally, once the production well at the mine began operating, any 
contaminant would tend to be localized at the mine site. With the installation of a high 
capacity well field in relatively close proximity to the refuse disposal area, it became 
necessary for the applicant to employ more sophisticated analytical methods for the 
prediction of impacts to the hydrologic balance. 

Initially, the applicant used Random Walk, a mass transport groundwater model first 
developed by Prickett, et al. (1981). The program takes into account physical 
characteristics of the aquifer, water withdrawals or injection, pollutant loading and 
movement rates. The study looked at the increases to total dissolved solids (TOS). 
Ambient conditions for this area assumed that initial TOS levels were approximately 338 
parts per million (ppm). Results show that the TOS levels are not increased at the SVCO 
wells as long as the mine operates its pumping wells. This is due to the fact that the mine's 
pumping wells produce a hydraulic gradient such that all infiltration at the mine goes to 
the mine's own supply well. However, when the wells at the mine are no longer active, the 
pollutants are predicted to move toward the SVCO wells. TOS is predicted to reach a 
maximum concentration of 388 ppm in the SCVO wells approximately 30 years after the 
anticipate mine closure. This is because the mine's water supply well would no longer be 
functioning and the municipal wells would be the controlling factor in the area's hydraulic 
gradient. As the site is reclaimed and cover is placed over all of the waste areas, the flow 
to the aquifer is anticipated to diminish from the refuse areas. This will result in a slight 
reduction ofTOS concentration reaching the wells. The long term impact, 30 years from 
mine closure, to the SVCO wells is estimated at a final TOS concentration of 373 ppm or 
an increase of 10.4 percent. Such an increase is not anticipated to be an adverse impact to 
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the public water supply, as even with this increase, the final level is still well below all 
applicable drinking water standards. As a part of the study, several additional monitoring 
wells were installed to gather basic information and provide calibration for their modeling 
study. For the most part, these wells were installed directly between the waste disposal 
area and the adjacent SVCD wells. 

In 1985 the Department required Peabody to perform a hydrogeologic investigation of the 
site prior to issuance of Permit No. 34. The investigation utilized a numerical groundwater 
flow model and included an assessment of potential impacts to the Henry Aquifer by . 
mining activities. The investigation showed that no significant groundwater impacts were 
occurring outside the mine site permit boundary. The report was accepted by the 
Department and Permit No. 34 was approved. 

In 1992, Peabody conducted a subsurface exploration for the proposed construction of 
Slurry Cell No.6. Additionally, Peabody commissioned a groundwater quality assessment 
in 1992 as a requirement of a permit modification for the installation of Slurry No. 1 A. The 
assessment consisted of a geophysical delineation of the extent of impacted groundwater. 
The results showed that [the] extent of groundwater impacted by mining activities was 
largely limited to the area within the permit boundary. Both IEP A and the Department 
responded favorably to the report but required additional characterization of the nature and 
extent of impacted groundwater. 

Most recently, a site characterization report and corrective action plan was prepared ... by 
GeoSyntec Consultants ... regarding the effects to groundwater quality from coal refuse 
areas and the potential effects to nearby groundwater users .... 

A total of25 monitoring wells were monitored biweekly beginning on December 13, 1994 
and continued through March 23, 1995. The wells were sampled and analyzed for selected 
Class I water quality constituents. The results ofthe site characterization activities 
determined that groundwater quality consists of elevated total dissolved solids (TDS) and 
sulfate concentrations which are limited to the area within the Permit No. 34 boundary 
except for small areas along the northern edge of the site. Sulfate comprises about 40 to 60 
percent of the elevated TDS. Chloride, iron and manganese concentrations and pH ... are 
within the ranges of background values for this area. Geochemical testing showed that the 
coal refuse material contains 9 to 19 percent pyrite which generates acid rock drainage 
(ARD) upon exposure to air and water. The ARD is the primary factor contributing to the 
elevated TDS in the groundwater. 

The site characterization defined borrow areas which would provide suitable material for 
constructing a final cover system for the coal refuse materials. With this information, a 
corrective action plan (CAP) was developed utilizing the site characterization results to 
supplement the reclamation plan. The CAP has two main elements: coal refuse (ARD) 
source control, and groundwater impact mitigation. The ARD source control element 
consisted of an enhanced final cover system for the coal refuse area to limit infiltration of 
precipitation and prevent further generation of ARD, which would help in decreasing TDS 
levels. The second element consists of three additional shallow groundwater extraction 
wells to mitigate the areas beneath the site with greatest effects on groundwater. 
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Results of review at Section Y, Appendix C. With this summary of the facts considered by IDNR 

in its permitting actions, the Board has a more comprehensive basis to consider HCC's claims. 

Statutory Purposes Are Not Identical 

The Respondent contends that the "purposes" of the Mining Act and the Part 620 

regulations under theIGPA "are the same." Brief at page 14. The argument provides selective 

quotations from Section 1.02 of the Mining Act, 225 ILCS 720/1.02(a), and Section 620.105 of 

the Board regulations and contends that "the Mining Act and the Part 620 regulations are therefore 

'in para materia,' because the purpose of both statutes is to protect water quality." Brief at page 

15. The Respondent attempts to address the meaning of phrases such as "coal mine" and 

"cumulative impact area," and to argue that "there was no need for these terms to be redefined for 

purposes of Part 620." Brief at page 12. Citing Illinois case law, HCC suggests that the Board 

employ a special rule of statutory construction: 

where the same word is used in different sections of the same legislative act, the 
presumption is that the word is employed with the same definite meaning unless there is 
something in the act to clearly show that a different meaning was intended. [citations 
omitted]. Although the same presumption does not apply where the same word is used in 
different statutes, courts have consistently recognized that' [t]he meaning of words used in 
a given statute may be ascertained from the consideration of other acts in pari materia 
where the words are used.' See Lake County v. Gateway Houses Foundation, Inc., 311 
N.E.2d 371, 377 [19 Ill. App. 3d 318, 325] (Ill. App. [2nd Dist.] 1974). 

Brief at page 14. This presumption (i.e. same words, same statute, same meanings) is inapplicable. 

In fact, the court in Gateway Houses actually concludes: "Where, however, words are capable of 

having various meanings depending on the circumstances in which they are used, the definition in 

one legislative act has little or no value in determining its meaning in another.',!} Therefore, the 

9 19 III. App. 3d at 325. 
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concept of in pari materia has "little or no value" where statutory terms employed in different acts 

are compared and considered. As a guide to construction, where the Respondent seeks to equate 

the term "underground mining operations" as used in the Mining Act with the regulatory term 

"coal mine" as employed in Part 620, the concept of in pari materia is simply inapplicable. 

The cardinal rules of statutory and regulatory construction are to look to the plain meaning 

of the language itself and to resort to other aids only in the event of ambiguity. The concept of in 

pari materia (which is Latin for "in the same matter") is defined to mean "that statutes that are in 

pari materia may be construed together, so that inconsistencies in one statute may be resolved by 

looking at another statute on the same subject."lo The doctrine of in pari materia also requires that 

different sections of the same statute be read harmoniously and viewed as a whole. Where the 

statutory language is clear and unambiguous, resort to alternative methods of interpretation is 

inappropriate. The U.S. Supreme Court has "stated time and again that courts must presume that a 

legislature says in a statute what it means and means in a statute what it says there .... When the 

words of a statute are unambiguous, then ... 'judicial inquiry is complete'. "II The Respondent's 

contentions fail when the plain language of the respective provisions is afforded its plain meaning. 

The statute itself often articulates this legislative intent. The declaration of purpose in 

Section 1.02(a) of the Mining Act mandates the Department "to assure that the coal supply 

essential to the Nation's and State's energy requirements, and to their economic well-being is 

provided [and] to strike a balance between protection of the environment and agricultural 

10 Black's Law Dictionary, "f' edition at page 794. 

11 Connecticut Nat '/ Bank v. Germain, 503 U.S. 249, 253·54 (1992), quoting Rubin v. United States, 449 
U.S. 424, 430 (1981). 
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productivity, and the Nation's need for coal as a source of energy." The Department must also 

"prevent erosion, stream pollution, water, air and land pollution and other injurious effects to 

persons, property, wildlife and natural resources," and protect "the health, safety and general 

welfare of the people, the natural beauty and aesthetic values, and enhancement ofthe 

environment in the affected areas of the State," and provide for "the enhancement of wildlife and 

aquatic resources." The purpose of the Mining Act is to pennit the mining of coal through a 

balancing of interests approach where the environment and agricultural productivity are affected. 

Section 620.105 describes the purpose ofthe Part 620 regulations and Section 2 of the 

IGPA provides the express intent of the State legislature: 

(a) The General Assembly finds that: (i) a large portion of Illinois' citizens rely on 
groundwater for personal consumption, and industries use a significant amount of 
groundwater; (ii) contamination of Illinois groundwater will adversely impact the health 
and welfare of its citizens and adversely impact the economic viability of the State; (iii) 
contamination of Illinois' groundwater is occurring; (iv) protection of groundwater is a 
necessity for future economic development in this State. 

(b) Therefore, it is the policy of the State of Illinois to restore, protect, and enhance the 
groundwaters of the State, as a natural and public resource. The State recognizes the 
essential and pervasive role of groundwater in the social and economic well-being ofthe 
people of Illinois, and its vital importance to the general health, safety, and welfare. It is 
further recognized as consistent with this policy that the groundwater resources ofthe 
State be utilized for beneficial and legitimate purposes; that waste and degradation of the 
resources be prevented; and that the underground water resource be managed to allow for 
maximum benefit of the people of the State of Illinois. 

415 ILCS 55/2. The purpose of this statute is to protect the groundwater as a natural and public 

resource without regard to coal mining or any other legitimate enterprise. The legislature intended 

no balancing of interests but rather to achieve the "maximum benefit" for its citizens. 

The Respondent's assertion of identical purposes between the Mining Act and Part 620 

ignored the controlling statement by the General Assembly in enacting the IGP A. The importance 
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of the Board's explanatory provision in Section 620.105 relates to the implementation of 

groundwater protection regulations. HCC is mistaken in believing that the purposes of the Mining 

Act and Part 620 are "the same" and in arguing that the coal mining statute and the groundwater 

protection regulations are in pari materia, and this mistake affects most of its arguments regarding 

the various regulatory terms. The Respondent relies on this legal doctrine to provide self-serving 

interpretations and constructions of certain "mining" terms utilized in Part 620. This doctrine, 

however, does not dictate that terms in separate statutes be given identical meanings but only that 

separate statutes bearing on the same subject matter be given harmonious interpretation. 12 

In interpreting the actual statutes, the Board should consider, in addition to the statutory 

language, the reason for the law, the problems to be remedied, and the objects and purposes 

sought by the law. 13 Here, the Board must also interpret and construe the rules so as to achieve the 

statutory purposes of the IGPA and must be indifferent to matters relating to the protection and 

support of coal mining. 

Federal Mining Law Also Reguires Groundwater Protection 

The Illinois Mining Act and the regulations promulgated thereunder comprise the Illinois 

Regulatory Program, approved by the U.S. Department ofthe Interior's Office of Surface Mining 

Reclamation and Enforcement '4 as comporting with the federal Surface Mining Control and 

Reclamation Act of 1977 ("SMCRA").'S Congressional legislation, and subsequent State action 

12 See Gerard v. White, 356 III. App. 3d II, 17 (151 Dist. 2005). 

13 See People v. Donoho (2003), 204 III. 2d 159, 171-72. 

14 Hereinafter referenced as "OSM" or the Office of Surface Mining. 

15 30 U.S.c. 120 I et seq.; also referenced as the "federal Act." 
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by the Illinois General Assembly, involved unprecedented participation by not only interest 

groups but also the citizenry around the country, due in large part to the burgeoning environmental 

protection movement. It is not an exaggeration to suggest that every proposed statutory term and 

its defined meaning was subject to scrutiny during the Congressional debates and legislative 

processes. The resulting compromise was to balance the conservation and preservation of natural 

resources with the production of coal. 

Under the federal program,16 each State regulatory program must be no less effective than 

the federal regulations in achieving the requirements of the Act. The Illinois Program was 

approved by the Office of Surface Mining on April 4, 1984.17 Any State regulatory revision or 

amendment must be reviewed and submitted for public comment through publication in the 

Federal Register. All approved program changes are then codified in the Code of Federal 

Regulations. 18 This rulemaking process is critical to assure that Illinois and other approved States 

conform their program implementation rules to the concept of minimal national standards. 19 

The compromise to balance the conservation and preservation of natural resources with the 

production of coal did not relegate the protection of groundwater. In fact, the federal program 

assigns critical importance to groundwater through the cumulative impact approach to the 

assessment of hydrologic impacts of both surface and underground mining. This national 

16 30 CFR §§ 730.5, 732.15, and 732.17. 

17 49 Fed. Reg. 13494. 

18 30 CFR § 913.15. 

19 See Bragg v. West Virginia Coal Ass'n, 248 F.3d 275, 289 (4 th Cir. 2001) ("after a State enacts statutes 
and regulations that are approved by the Secretary, these statutes and regulations become operative, and the federal 
law and regulations, while continuing to provide the "blueprint" against which to evaluate the State's program, "drop 

out" as operative provisions"). 
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standards approach and the ability of a State to appropriately implement the mandatory regulatory 

requirements are the continuing subject of litigation. 

The focus of Ohio River Valley Environmental Coalition v. Salazar is the requirement for 

a cumulative hydrologic impact assessment.20 When applying for a mining permit, the applicant 

must determine the probable hydrologic consequences of the proposed operations, both within the 

mine site and the surrounding area. This determination is used by the regulatory agency to conduct 

an assessment of the "cumulative impact area" in order to ascertain "whether the proposed 

operation has been designed to prevent material damage to the hydrologic balance outside the 

permit area." The permit applicant must provide hydrologic information pursuant to 30 CFR § 

780.21 for surface mining and 30 CFR § 784.14 for underground mining. The federal court in 

West Virginia engaged in analyses that may be useful to the Board in considering the legal issues 

raised in HCC's motion. 

The court first noted that "in order to comply with SMCRA and its corresponding 

regulations, a state program's statutes and regulations must be no less stringent than SMCRA and 

no less effective than the federal regulations." The regulation at 30 CFR § 730.5 provides a 

semantic framework to achieve national standards: 

Consistent with and in accordance with mean: 

(a) With regard to the Act, the State laws and regulations are no less stringent than, meet 
the minimum requirements of and include all applicable provisions of the Act. 

(b) With regard to the Secretary's regulations, the State laws and regulations are no less 
effective than the Secretary's regulations in meeting the requirements of the Act. 

20 2011 WL 11287 (S.D.W.Va. 2011). See also Ohio River Valley Environmental Coalition v. 
Kempthorne, 473 F.2d 94 (4th Cir. 2006). 
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In practice, this means that a State is mandated ("no less stringent") to achieve through its laws 

and regulations the statutory requirements of SMCRA while it has some discretion ("no less 

effective") regarding the substantive requirements of its program in meeting the regulatory 

requirements of the federal program. The court's inquiry as to the consistency of State and federal 

law was premised upon the statutory provision at 30 U.S.C. § 1292(a)(3): "Nothing in [SMCRA] 

shall be construed as superseding, amending, modifying, or repealing" the Clean Water Act 

("CWA") or with any rule or regulation promulgated thereunder," The issue for adjudication, 

however, was whether the West Virginia rules regarding cumulative impact are "no less effective" 

than the corresponding federal regulations:21 

OSM also found that the connection of the material damage definition to the water 
quality standards was "not inconsistent" with the link between the federal water 
monitoring requirements under the SMCRA regulations, 30 CFR §§ 780.21 and 784.14, 
and detection of material damage. These regulations require that "current and approved 
postmining land use" should be considered in developing criteria for monitoring surface 

, and ground water, which is used to determine whether or not material damage is occurring. 
To OSM, the logic behind tying the monitoring requirements to postrnining land use is 
akin to the logic of tying the material damage definition to existing water uses. This link is 
strengthened by West Virginia's explanation of how the definition is to be applied, "since 
water quality standards established under the Clean Water Act are linked to both existing 
and designated uses." Further, as the water quality standards do not apply to surface water 
quantity or ground water quality or quantity, OSM noted that the material damage 
definition must allow room for the development of additional criteria to consider in 
determining material damage. OSM concluded that the definition "does not limit West 
Virginia's authority or obligation to do so." On the basis ofthis conclusion and its reliance 
on West Virginia's incorporation of its water quality standards into the definition, OSM 
concluded that the West Virginia definition does not "limit[] the reach of material damage 
in a way that reduces the effectiveness of its program so that it would be less effective than 
Federal rules in achieving the purposes of SMCRA ." 

The Environmental Protection Agency ("EPA") in its concurrence expressed 
concern that the "amendments may be subject to interpretations that would be inconsistent 
with the CWA .... " The agency, like the plaintiffs, emphasized that "water quality 

21 Slip op. at 5-6, internal record citations omitted and emphasis in original. 
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standards require protection of designated uses as well as existing uses." It nonetheless 
acquiesced to the amendments as, under § 1292 of SMCRA, the "amendments must be 
construed and implemented consistent with the CWA, NPDES regulations, and other 
relevant environmental statutes." OSM expressed similar concerns. In its findings on the 
effect of adding the material damage definition, the OSM stated that its approval was 
"based upon West Virginia implementing this new definition consistent with its 
explanation provided with the proposed amendment.. .. Should we later find that this 
definition is not being implemented in a manner consistent [with the explanatory letter], 
OSM may revisit this finding." 

The court upheld the federally approved State regulations and found that "West Virginia's 

material damage definition does not supercede, amend, modify, or repeal the Clean Water Act." 

This recent federal case is mentioned here to focus our attention on the delineation and 

assessment of a cumulative impact area. The Ohio River Valley Environmental Coalition case 

acknowledges that the water quality standards established under the Clean Water Act are linked to 

both existing and designated uses. Here, the Board will appreciate that the water quality standards 

it established under the IGPA are linked to both existing and designated uses. 

The pertinent parts ofthe Illinois mining rule (62 Ill. Adm Code 1784.14) regarding 

hydrologic information provides: 

(e) Determination of the probable hydrologic consequences (PHC). 

1) The application shall contain a determination of the probable hydrologic 
consequences of the proposed operation on the proposed permit area, 
shadow area and adjacent area, with respect to the hydrologic regime and 
the quantity and quality of water in surface and ground water systems under 
all seasonal conditions, including the contents of dissolved and total 
suspended solids, total iron, pH, total manganese, and other parameters 
required by the Department if such parameters are necessary to assure an 
accurate determination of probable hydrologic consequences on a site
specific basis. 

2) The PHC determination shall be based on baseline hydrologic, geologic and 
other information collected for the permit application and may include data 
statistically representative of the site. 

3) The PHC determination shall include findings on: 
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A) Whether adverse impacts may occur to the hydrologic balance; 

B) Whether acid-forming or toxic-forming materials are present that 
could result in the contamination of surface-or ground-water 
supplies; 

C) What impact the proposed operation will have on: 

i) sediment yield from the disturbed areas; 

ii) acidity, total suspended and dissolved solids, and other important 
water quality parameters of local impact; 

iii) flooding or stream-flow alteration; 

iv) ground-water and surface-water availability; and 

v) other characteristics as required by the Department, based upon 
public comment and the Department's technical review; and 

D) Whether the underground mining activities conducted after January 
19, 1996 may result in contamination, diminution or interruption of 
a well or spring in existence at the time the permit application is 
submitted and used for domestic, drinking or residential purposes 
within the permit, shadow or adjacent areas. 

4) An application for a permit revision shall be reviewed by the Department to 
determine whether a new or updated PHC determination shall be required. 

t) Cumulative hydrologic impact assessment. 

1) The Department shall provide an assessment of the probable cumulative 
hydrologic impacts of the proposed operation and all anticipated mining 
upon surface and ground water systems in the cumulative impact area. This 
assessment shall be sufficient for purposes of permit approval, to determine 
whether the proposed operation has been designed to prevent material 
damage to the hydrologic balance outside the permit area. The Department 
shall allow the submittal of data and analyses by the permittee in 
accordance with subsection (c). 

2) An application for a permit revision shall be reviewed by the Department to 
determine whether a new or updated assessment shall be required. 

g) The application shall include a plan with maps and descriptions, indicating how the 
relevant requirements ... will be met. The plan shall be specific to local 
hydrologic conditions. It shall contain steps to be taken during mining and 
reclamation, through bond release, to minimize disturbances to the hydrologic 
balance within the permit, shadow, and adjacent areas; to prevent material damage 
outside the permit area; to meet the applicable Federal and State water quality laws 
and regulations. The plan shall include the measures to be taken to avoid acid or 
toxic drainage; prevent, to the extent possible using the best technology currently 
available, additional contributions of suspended solids to streamflow; provide 
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water treatment facilities when needed; control drainage; restore approximate 
premining recharge capacity. The plan shall specifically address any potential 
adverse hydrologic consequences identified in subsection (e) and shall include 
preventative and remedial measures. 

The Board should note that paragraph (e) requires the applicant to make a determination of 

the probable hydrologic consequences of the proposed operation upon the quantity and quality of 

ground water and surface water under seasonal flow in the proposed permit and adjacent areas. 

This determination is a predictive estimate of potential impacts on the hydrologic balance and 

serves as a source of basic information for the regulatory authority when preparing the assessment. 

It will be used by the regulatory authority to evaluate whether the operation has been designed to 

minimize disturbances to the hydrologic balance both within and outside the permit area and to 

prevent material damage to the hydrologic balance outside the permit area. This paragraph 

specifies minimum analytical findings and estimates and allows the regulatory authority to expand 

the findings to be made. The findings from the PHC determination have a direct bearing on 

remedial measures, monitoring requirements, and supplemental baseline information requirements 

that will be set for a permit applicant. 

Paragraph (f) requires the regulatory authority to prepare an assessment of the probable 

cumulative hydrologic impacts of the proposed operation and all anticipated mining upon the 

surface and groundwater systems within the cumulative impact area. The assessment must be 

sufficient to determine, for purposes of permit approval, whether the proposed operation has been 

designed to prevent material damage to the hydrologic balance outside the permit area. 

Paragraph (g) sets out the required elements of the hydrology reclamation plan which must 

be included within the permit application. This plan must indicate the steps to be taken during 
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mining and reclamation through bond release to meet the hydrologic balance protection 

requirements; to minimize disturbance to the hydrologic balance within the permit and adjacent 

areas; to prevent material damage to the hydrologic balance outside the permit area; and to meet 

applicable federal and State water quality laws and regulations. Also, the plan must specifically 

address any potential adverse hydrologic consequences identified in the PHC determination by 

including preventive and remedial measures. 

Section 1784.14 was revised in 1999 to address changes required by the Energy Policy Act 

of 1992 regarding the replacement of drinking, domestic, and residential water supplies that have 

been adversely impacted by underground coal mining operations. OSM notified Illinois in May 

1996 that State program amendments were required because of the new Section 720(a) of 

SMCRA (resulting from the Energy Policy Act) and the promulgation of implementing federal 

regulations. OSM again notified Illinois on April 1, 1999 that existing provisions of Section 

1784.14 were insufficient to require the necessary baseline hydrologic information for ground 

water overlaying or adjacent to underground workings. The previous version of the mining rule 

was deemed less effective than the corresponding federal regulation:22 

because the Illinois definitions of "p'ermit area" and "adjacent area" do not include the 
shadow area. "Shadow area" is the term used by Illinois to differentiate the surface over 
underground workings areas from the surface permitted and bonded areas. Therefore, 
Illinois' regulation would not require baseline hydrologic information for ground water 
overlaying or adjacent to underground workings. In response to our letter ... the revised 
subsection requires ground water quantity descriptions for the permit, shadow, and 
adjacent areas to include, at a minimum, rates of discharge or usage and elevation of the 
potentiometric surface in the coal to be mined. It also requires this information for each 
water bearing stratum above the coal to be mined and in each water bearing stratum which 
may be potentially impacted below the coal to be mined. 

22 64 Fed. Reg. 68024,68025-26 (December 6, 1999). 
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The legal deficiencies in the State mining rules existed during the time period of the Department's 

groundwater assessment of cumulative hydrologic impacts in Appendix C to the September 27, 

1996 results of review. The finding that the Eagle No.2 Mine would not cause "material damage 

to the hydrologic balance outside the permit area" was made without the necessary baseline 

hydrologic information for ground water overlaying or adjacent to underground workings. 

ARGUMENT 

HCC argues that the groundwater quality standards ("GWQS") do not apply to its 

operations at the Eagle No.2 Mine and there cannot be any liability under Part 620 for the 

violations alleged in Count III. The Respondent asserts that the GWQS established by Section 

620.410(a) do not apply because reclamation at the mine was not completed at the time of the 

alleged violations. Brief at page 11. The pertinent time frame is from November 25, 1991 (when 

the Part 620 standards became effective) until December 6,2006 (when the GMZ was established 

upon Illinois EPA approval). Other contentions raised in the motion, but not factually supported 

by the record, include the following: "The Disposal Areas are located 'within an underground 

coal mine' for purposes of Section 620.450(b)(l)." Brief at page 12. "The Disposal Areas are also 

part ofa 'coal mine' for purposes of Section 620.450(b)(2) .... " Brief at page 16. "HCC's 

operation of the Disposal Areas is not subject to Section 620.301 because those areas do not 

discharge to a 'resource groundwater'." Brief at page 19. "The Disposal Areas are located within 

areas from which overburden has been removed." Brief at page 22. The Respondent also contends 

that certain refuse disposal areas (i.e. Slurry No. 1 A and Slurry No.5) "have been in 'continuous 

operation' since before February 1983 and have not been laterally expanded," and thus are not 

subject to these regulations. Brief at page 24. Lastly, HCC contends that any liability under Part 
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620 "does not extend past December S, 2006." Brief at page 27. Each of these contentions will be 

addressed accordingly, and in the context of the Complainant's well-pleaded factual allegations 

and the Respondent's pervasive denials of such facts. 

The GWQS Established By Section 620.410(a) Do Not Apply Because Reclamation At The 
Mine Was Not Completed At The Time Qf The Alleged Violations: 

By the express terms of Section 620.4S0(b)(1), Section 620.4S0 applies to any inorganic 

chemical constituent or pH that may be present in any groundwater within an underground coal 

mine itself or within the cumulative impact area of groundwater for which the hydrologic balance 

has been disturbed by permitted mining (either surface or underground). Section 620.4S0(b)(2) 

provides that the GWQS established by Section 620.41O(a) do not apply to such groundwater (i.e. 

wit~in an underground coal mine itself or within the cumulative impact area) during the coal 

mining operations until reclamation may be completed. However, Sections 620.4S0(b)( 4) and (S) 

explicitly provide exceptions to this exemption in regard to refuse disposal areas. 

Prior to completion of reclamation, Section 620.41O(a) is not applicable; after completion 

of reclamation, Section 620.41O(a) is (with a special exception as to total dissolved solids) 

applicable. The applicability of G WQS depends upon the facts. 

The Respondent's claim that the water quality standards of Section 620.41O(a) are 

generally inapplicable (because the reclamation of the Eagle No.2 Mine is not completed) is 

legally correct, but this does not end the inquiry. The allegations of Count III are pleaded (at ~s 42 

and 43) to fall under the purview of Sections 620.4S0(b)(4) and (S): 

By causing or allowing the release of inorganic chemicals to enter the groundwater, and by 
causing the groundwater within the outermost edge of the Eagle No.2 coal refuse areas at 
the monitoring well locations as noted in paragraph 10 to exceed the groundwater quality 
standards for coal refuse disposal areas pursuant to Section 620.4S0(b)(4) and (b)(S) ... 
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the Resporident has violated and continues to violate Section 12(a) of the Act, 415 ILCS 
5/12(a) (1998), and 35111. Adm. Code 620.410(a) (1996). 

By causing or allowing the release of inorganic chemicals to enter the groundwater, and by 
causing the groundwater not located within the outermost edge of the coal refuse disposal 
areas at Eagle No.2 at the monitoring well locations as noted in paragraph 10 to exceed 
the Class I: Potable Resource Groundwater standards, the Respondent has violated and 
continues to violate Section 12(a) of the Act, 415 ILCS 5/12(a) (1998), and 35 Ill. Adm. 
Code 620.410(a) (1996). 

The Respondent denies both of these paragraphs. Answer at ~s 69 and 70. The allegations of 

violation pertain respectively to groundwater located within the outermost edge of the coal refuse 

disposal areas (~ 42) and groundwater located outside of the coal refuse disposal areas (~ 43). This 

distinction between groundwater located within this boundary of the outermost edge of the coal 

refuse disposal areas and groundwater located outside such boundary is made in Sections 620.250 

and 620.505 but this distinction is not the focus ofHCC's arguments. 

The People's complaint, however, does address this distinction in our pleadings. At 

Paragraph 15 of Count I (incorporated into Count III as ~ 10) we allege that the refuse disposal 

areas are subject to the standards of Section 620.450(b)(4) and (b)(5) by providing a factual 

description of each refuse disposal areas, including location, commencement of operation, permit 

authorization, and any modification, and identifies the monitoring wells located within such areas, 

but the Respondent denies these factual allegations. Answer at ~ 15. Paragraph 15 of Count I also 

cites the applicable legal requirements for each refuse disposal area. Additional factually 

descriptive information as to the monitoring wells located within such areas and the monitoring 

wells installed beyond the boundaries of the refuse disposal areas is provided in paragraph 20 of 

Count I (incorporated into Count III as ~ 15) and paragraph 27 of Count II (incorporated into 

Count III as ~ 28). Although these allegations comprise the groundwater monitoring data reported 
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by the Respondent to the Illinois EPA, each of the hundreds of water quality exceedances is 

denied in a wholesale fashion. Answer at ~ 20 and ~ 45. HCC's denials of the complaint 

allegations work against HCC by restricting the record upon which it may rely for summary 

judgment. This also diminishe~ the Respondent's ability to claim that it is legally entitled to relief 

and increases the likelihood of a genuine issue of material fact. 

Section 620A50(b) applies to coal mining conducted on the surface and underground. 

Subsection (b)( 1) exempts the Eagle No.2 Mine from the generally applicable standards for 

groundwater within the underground coal mine; this would be the 300,000 gallons per day 

pumped from the underground works during its operations to extract coal. The source of the 

contaminants that polluted the groundwater, however, is the refuse disposal areas. Sections 

620.450(b)(4) and (5) apply to refuse disposal areas "not contained within the area from which 

overburden has been removed." 

The following summary contains the facts alleged by the Complainant and denied by the 

Respondent regarding the refuse disposal areas, permits and monitoring wells, and the regulatory 

provisions thereby made applicable to each refuse disposal area: 

Slurry No. lA: Slurry No.1 was placed into operation prior to February 1, 1983 but was modified 

to include additional area through vertical and lateral expansion after November 25, 1991. It was 

then design~ted Slurry lA and placed into operation after November 25, 1991. Subtitle 0 Permit 

No. 1992-MD-6977 was issued on August 24, 1992. Monitoring wells within the outermost edge 

of Slurry 1 A: GW-9. Applicable GWQS: Section 620A 10 pursuant to Section 620A50(b)(5)(B). 

Slurry No.2: Slurry No.2 was placed into operation prior to February 1, 1983. Subtitle 0 Permit 

No. 1972-MD-1618-0P5 was issued on June 8,1978. Applicable GWQS: Section 620.440(c) 
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pursuant to Section 620.450(b)(4)(B). 

Slurry No.3 (Refuse No.3): Slurry No.3 was placed into operation after February 1, 1983 and 

before November 25, 1991. Supplemental Construction Authorization was granted on October 23, 

1984. NPDES Permit No. IL0044661 was issued on July 28, 1988. Groundwater within the 

outermost edge of Slurry No.3 is a potential source of water for public or food processing use. 

Monitoring wells within the outermost edge of Slurry No.3: GW-4, GW-6, MW-17. Applicable 

GWQS: Section 302.304 pursuant to Section 620.450(b)(4)(A). 

Slurry No.5: The West Refuse Area (predecessor to Slurry No.5) was placed into operation prior 

to February 1, 1983 and was subsequently modified to include additional area through vertical 

expansion after February 1, 1983 and before November 25, 1991. Supplemental Construction 

Authorization was granted February 27, 1987. NPDES Permit No. IL0044661 was issued on July 

28, 1988. Slurry No.5 was placed into operation after February 1, 1983 and before November 25, 

1991. Groundwater within the outermost edge of Slurry No.5 is a potential source of water for 

public or food processing use. Monitoring wells within the outermost edge of Slurry No.5: GW-

11, MW-14, MW-18, MW-23, MW-24 & MW-25. Applicable GWQS: Section 302.304 pursuant 

to Section 620.450(b)(4)(A). 

South 40 Refuse Area: Subtitle 0 Permit No. 1972-MD-1618-0P-4 was issued on October 17, 

1977. The South 40 Refuse Area was placed into operation prior to February 1, 1983. There are 

several monitoring wells which are not located within the outermost edge of the coal refuse 

disposal areas: GW-13, GW-14, GW-15, GW-16, GW-17, GW-18, GW-19, GW-20, GW-26, 

MW-l, MW-2, MW-3, MW-4, MW-7, MW-9, MW-IO, MW-19, & MW-21. Applicable GWQS: 

Section 620.440(c) pursuant to Section 620.450(b)(4)(B). 
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The groundwater on site at Eagle No.2 not located within the outer most edge of the coal 

preparation plant, Slurry No. lA, Slurry No.2, Slurry No.3, Slurry No. S and the South 40 Refuse 

Area, and extending off site to areas including the SVCD well fields, is Class I: Potable Resource 

Groundwater pursuant to Section 620.21O(a)(4) and is subject to the standards specified in Section 

620.410. There are several monitoring wells which are not located within the outermost edge of 

the coal refuse disposal areas: GW-13, GW-I4, GW-IS, GW-I6, GW-17, GW-I8, GW-I9, GW-

20, GW-26, MW-l, MW-2, MW-3, MW-4, MW-7, MW-9, MW-lO, MW-19, & MW-21. These 

wells are subject to the standards specified in Section 620.410. 

Pursuant to Section 620.S0S(a)(3), compliance with the standards for groundwater that 

underlies a coal mine refuse disposal area is to be determined at the outermost edge as specified in 

Section 620.240(f)(I) or the location of monitoring wells in existence as of November 2S, 1991. 

Due to the record consisting to a large extent of factual allegations denied by the Respondent, the 

Board would be required to address such contested factual issues in order to determine questions 

of legal applicability. The People, therefore, submit that genuine issues of material fact already 

exist or are created by the motion for summary judgment. As noted in the introductory section, the 

denials to the complaint allegations are in some instances "supplemented" by answers to particular 

paragraphs that alternatively seek to "acknowledge" factual matters that are perceived by the 

Respondent to be the subject of such allegations. The intent may have been in good faith but the 

lack of clarity as to what is actually being admitted undercuts any argument that the Respondent is 

entitled to judgment as a matter of law. As the Respondent noted in its Brief, the purpose of a 

summary judgment proceeding is not to try an issue of fact, but "to determine whether any 

genuine issue of material fact exists." Brief at page 11. 
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The important factual issues regarding the refuse disposal areas are discussed by Mr Cobb 

and Mr Buscher in their testimonial affidavits. Based upon these pertinent and relevant facts, the 

lllinois EPA properly and objectively concludes that the refuse disposal areas are subject to 

Sections 620.450(b)(4) and (5). 

The Respondent argues that the refuse disposal areas are located "within an underground 

coal mine" for purposes of Section 620.450(b)( 1). Brief at page 12. As discussed in the 

introductory section of this Response, HCC attempts to employ definitions from other sources to 

explain or clarify language in Part 620. The need for explanation or clarification has not been 

demonstrated because the language is not ambiguous. The resort to interpretative aids, such as the 

concept of in pari materia, is unnecessary. It is well-settled that administrative rules and 

regulations (promulgated within the scope of the legislative enactment's grant of authority and 

consistent with the enabling statues) are to be interpreted in the same ways as the statute itself. 

"Only where the language of the statute is ambiguous may the court resort to other aids of 

statutory construction.'>23 When a statute is ambiguous, an interpretation by an agency charged 

with administering it is generally entitled to significant deference?4 However, an agency may not 

expand or contract the scope of a statute under the guise of interpretation: 25 The Respondent 

seemingly does not contend that Part 620 is ambiguous but if this were its contention, the Illinois 

EP A's positions (first articulated during the Board's rulemaking proceedings and applied 

subsequently to this enforcement matter) as discussed in the testimonial affidavits would be 

23 People v. Glisson (2002), 202 lI1.2d 499, 505. 

24 !IIinois Consolidated Telephone Co. v. !IIinois Commerce Commission (1983), 95 11I.2d 142, 152. 

25 Van's Material Co. v. Department of Revenue (1989), 131 l11.2d 196,203. 
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entitled to significant deference. Additionally, there is no claim that the Illinois EPA (in this 

pending enforcement matter) or the Board (in the prior rulemaking proceedings) acted to expand 

or contract the scope of the I GP A under the guise of interpretation. 

Likewise with rules and regulations, the "primary objective in construing a statute is to 

give effect to the intention of the legislature. The language of the statute is the best indication of 

legislative intent. The statute should be evaluated as a whole, and each provision construed in 

connection with every other section. When the language is unambiguous, we must apply the 

statute without resorting to further aids of statutory construction.,,26 The court also applied "the 

general rule of statutory construction that when the same words appear in different parts of the 

same statute, they should be given the same meaning absent some contextual indication that the 

legislature intended otherwise:m In construing a statute, a court is not at liberty to depart from the 

plain language of the statute by reading into it exceptions, limitations, or conditions that the 

legislature did not express.28 

The meaning and utility of any given regulatory provision may best be determined by 

looking to the statute. Therefore, Part 620 must be read in light of the purposes of the IGPA and 

not the Mining Act. The purposes of a particular statute are to be interpreted and accomplished by 

a comprehensive reading of the statutory provisions, beginning with the legislative findings. Here, 

Section 2 of the IGPA provides a clear and concise declaration of the intent of the General 

Assembly. See page 21 supra. To begin with the obvious: there is no mention of mining in 

26 People v. Grever (2006), 222 II1.2d 321, 328-29. 

21 Id. at 331. 

28 Eagan v. Chicago Transit Authority (1994), 158 III.2d 527, 532. 
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Section 2. Definitions specific to mining are not included in Section 3. Most importantly, the 

grant of authority for regulations in Section 8 does not make any provision for the special 

treatment of mining. In order to effectuate the public policy articulated by the legislature and to 

implement the statutory mandates of the IGPA, the Board was required to consider the following: 

(1) recognition that groundwaters differ in many important respects from surface waters, 
including water quality, rate of movement, direction of flow, accessibility, susceptibility to 
pollution, and use; (2) classification of groundwaters on an appropriate basis, such as their 
utility as a resource or susceptibility to contamination; (3) preference for numerical water 
quality standards, where possible, over narrative standards, especially wherespecific 
contaminants have been commonly detected in groundwaters or where federal drinking 
water levels or advisories are available; (4) application of non degradation provisions for 
appropriate groundwaters, including notification limitations to trigger preventive response 
activities; (5) relevant experiences from other states where groundwater protection 
programs have been implemented; and (6) existing methods of detecting and quantifying 
contaminants with reasonable analytical certainty. 

415 ILCS 55/8(b). The goal is nondegradation and no balancing of other interests is afforded by 

the law. 

In contrast, the Mining Act is intended to promote mining while protecting natural 

resources through conservation and reclamation. As the regulatory agency, the Department is 

directed "to strike a balance between protection of the environment and agricultural productivity, 

and the Nation's need for coal as a source of energy." Section 1.02(a) declares the public policy of 

the State of Illinois: 

It is declared to be the policy of this State to provide for conservation and reclamation of 
lands affected by surface and underground coal mining in order to restore them to 
optimum future productive use and to provide for their return to productive use including 
but not limited to: the planting of forests; the seeding of grasses and legumes for grazing 
purposes; the planting of crops for harvest; the enhancement of wildlife and aquatic 
resources; the establishment of recreational, residential and industrial sites; the 
establishment of new bodies of water for recreational, agricultural, and wildlife 
conservation purposes; and for the conservation, development, management, and 
appropriate use of all the natural resources of such areas for compatible multiple purposes, 
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to aid in maintaining or improving the tax base; and protecting the health, safety and 
general welfare of the people, the natural beauty and aesthetic values, and enhancement of 
the environment in the affected areas of the State; to prevent erosion, stream pollution, 
water, air and land pollution and other injurious effects to persons, property, wildlife and 
natural resources; to assure that the coal supply essential to the Nation's and State's energy 
requirements, and to their economic well-being is provided; to strike a balance between 
protection of the environment and agricultural productivity, and the Nation's need for coal 
as a source of energy; and to assure that land conservation and reclamation plans for all 
mining operations are available for the prior consideration of the public, and of County 
governments within whose jurisdiction such lands will be affect.ed by coal mining. 

225 ILCS nOIl.02(a). It is the duty of the Office of Mines and Minerals to strike this necessary 

balance. Any implication that the Illinois EPA or the Board ought to somehow weigh mining 

interests in the application and enforcement of the lOP A and the Part 620 rules is unfounded. 

Therefore, the Board must construe the lOP A and the Part 620 rules in order to achieve the 

purposes of such laws. Since the language of the statute is the best indication oflegislative intent, 

the Board must continue to support "the essential and pervasive role of groundwater in the social 

and economic well-being of the people oflllinois, and its vital importance to the general health, 

safety, and welfare." This may be accomplished by applying the Part 620 rules in the context of 

the public policy and legislative intent. The People's enforcement efforts need not be impeded by 

an expansive reading of the limited exemptions of Section 620.450(b). Instead, the Board ought to 

be quite skeptical of HCC' s arguments. 

As noted, the Respondent argues that the refuse disposal areas are located "within an 

underground coal mine" and "within the cumulative impact area of groundwater for which the 

hydrologic balance has been disturbed from a permitted coal mine" for purposes of Section 

620.450(b)(l). Brief at page 12. HCC also contends that the refuse disposal areas are part of a 

"coal mine" for purposes of Section 620.450(b)(2). Brief at page 16. As also noted, HCC denies 
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almost all of the material facts regarding the refuse disposal areas. However, with our evidentiary 

submissions, the record does show that impermeable barriers were not placed beneath any refuse 

disposal areas even though Mr Gastreich warned in an August 12, 1983 company memo that this 

posed "a very high potential for pollution of a major aquifer used for public water supply." 

Gastreich memo. This evidentiary exhibit also provides insight into the Respondent's disregard 

for the affected groundwater. HCC knew then that the location for the refuse disposal areas "lies 

immediately above the sand and gravel outwash of the Henry Formation which is a major shallow 

aquifer" and "lies in an area designated [by the U.S. Geological Survey] as having a high ground 

water contamination potential because of the high hydraulic conductivity of the overlying 

unconsolidated material, shallow bedrock, and a high water table." Gastreich memo; emphases 

added. Despite these prevailing geological conditions, Mr. Gastreich noted that the mine refuse 

will be disposed of above or within the local water table. 

This memo provides evidentiary facts for the record. Obviously, the trenches excavated on 

the surface lands are not actually located "within" an underground mine. In fact, the refuse 

disposal units are actually located within or immediately above a major shallow aquifer which is 

actually being used as a public water supply. This aquifer is actually located between the land 

surface and the underground levels at which coal was mined. Incredibly, no liners were installed. 

It is also undisputed that this resource groundwater was affected by the contaminants leaching 

from the refuse disposal areas. 

Is the affected groundwater, however, actually located "within the cumulative impact area 

of groundwater for which the hydrologic balance has been disturbed from a permitted coal mine?" 

The Board cannot accept the Department's substantive determinations and findings in the 
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groundwater assessment because the technical rules regarding the necessary minimum data to 

. support such an assessment were legally deficient at that time. The Board also cannot accept the 

conclusions on behalf of the Respondent because the record in this matter does not factually 

support such conclusions. This is apparently why the Respondent resorts to these semantic 

gymnastics to attempt to show that the refuse disposal areas are subsumed within the mining 

definitions of what a mine is. 

Here is also where the Respondent's arguments devolve entirely from the inappropriate 

application of in pari materia and other interpretative aids. The presumption espoused by the 

mining company is basically that the terminology employed by the Department in the mining 

permit process should have the same meaning in the rules proposed and developed by the Illinois 

EP A and the Board. This approach makes sense where the separate definitions for a term or 

phrase are virtually identical. For instance, "cumulative impact area" is defined consistently by the 

Board at Section 620.110 and by the Department at 62 Ill. Adm. Code Part 1701 as the area, 

including the permitted coal mine area, within which impacts resulting from the proposed 

operation may interact with the impacts of all anticipated mining on surface and groundwater 

systems. The mining and groundwater rules define "hydrologic balance" exactly the same way: 

"the relationship between the quality and quantity of water inflow to, water outflow from, and 

water storage in a hydrologic unit such as a drainage basin, aquifer, soil zone, lake, or reservoir. It 

encompasses the dynamic relationships among precipitation, runoff, evaporation, and changes in 

ground and surface water storage." Therefore, the legal meanings of these two terms ("cumulative 

impact area" and "hydrologic balance") are virtually identical. 

The pertinent inquiry is more factual than legal. The underground mine clearly disturbed 
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the hydrologic balance of the groundwater actually located within the mine itself. There is nothing 

in the record, however, to show that the hydrologic balance of the major shallow aquifer was 

actually disturbed by mining activities or operations. The Respondent does not address these 

factual issues. Instead, HCC relies upon the broad mining definitions of "underground mining 

operations" and various related terms which are not used in the Part 620 rules. The Respondent's 

objective is to show that the refuse disposal areas are included within the meaning of a "coal 

mine." Brief at page 16. 

Section 1.03(a)(26) of the Mining Act defines "underground mining operations" and Part 

1701 of the mining rules defines "underground mining activities" to include areas utilized for the 

disposal and storage of waste, Operations or activities incidental to underground mining but 

conducted on the surface include refuse disposal areas. The mining rules also provide additional 

definitions: 

"Affected area" means, with respect to surface mining activities, any land or water upon or 
in which those activities are conducted or located. With respect to underground mining 
activities, affected area means: any water or surface land upon which those activities are 
conducted or located. 

"Disturbed area" means an area where vegetation, topsoil, or overburden is removed or 
upon which topsoil, spoil, coal processing waste, underground development waste, or 
noncoal waste is placed by surface coal mining operations. Those areas are classified as 
disturbed until reclamation is complete and the performance bond or other assurance of 
performance required by 62 Ill. Adm. Code 1800 is released. 

"Permit area" means the area of land and water within the boundaries of the permit which 
are designated on the permit application maps, as approved by the Department. This area 
shall include all areas which are or will be affected by the surface coal mining and 
reclamation operations during the term of the permit indicated on the approved map which 
the operator submitted with the operator's application and which is required to be bonded 
under 62 Ill. Adm. Code 1800 and where the operator proposes to conduct surface coal 
mining and reclamation operations under the permit, including all disturbed areas; 
provided, that areas adequately bonded under another valid permit may be excluded from a 
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permit area. The permit area excludes the area defined in this Part as the shadow area. 

"Shadow area" means any area beyond the limits of the permit area in which underground 
mine workings are located. This area includes all resources above and below the coal that 
are protected by the State Act that may be adversely impacted by underground mining 
operations including impacts of subsidence. 

It is reasonable to consider (for purposes of mining) that the refuse disposal areas at Eagle No.2 

are located in both an "affected area" and a "disturbed area" (since the trenches were excavated 

into the water table) and that the "permit area" comprises the "affected area" and the "disturbed 

area" but excludes the "shadow area." Moreover, since the "cumulative impact area" includes by 

definition the "permit area" the refuse disposal areas at Eagle No.2 are located in the "cumulative 

impact area." There still remains the critical issue of whether the hydrologic balance of the 

shallow groundwater was disturbed. The type of disturbance obviously differs according to 

whether the land surface or the hydrologic balance is being disturbed. The placement of refuse 

upon the land and the excavation of disposal areas within the land make such land a "disturbed 

area" without regard to the impacts upon the groundwater. More importantly, for purposes of Part 

620, the groundwater may be contaminated without its hydrologic balance necessarily being 

disturbed. The Section 620.450(b)(1) exemption from the GWQS applies only "within the 

cumulative impact area of groundwater for which the hydrologic balance has been disturbed from 

a permitted coal mine area .... " 

In other words, the regulatory exemption for coal mines in the Part 620 regulations does 

not apply to the entire cumulative impact area, but only to such portion for which the hydrologic 

balance is disturbed by mining. After all, the groundwater assessment adopted an expansive view 

of the cumulative impact area to include not only the Eagle No.2 Mine but also the "literally 
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dozens of other mine sites, both active and abandoned, [that] exist in the Saline River watershed," 

which drains an area of approximately 1062 square miles, but then stated that "assessment of a 

watershed of this size would not provide an accurate understanding of the impacts of this 

operation." Cypress Ditch drains into the Saline River three miles downstream of the permit area 

and thus, while not quantified in scope, serves as a sub-watershed of the Saline River. For 

purposes of its September 1996 groundwater assessment, the Department assumed the cumulative 

impact area "to be the watershed of Cypress Ditch and the underlying aquifer." Section III.A. 

The Respondent does not attempt to clarify the extent of the cumulative impact area and, 

more importantly, that portion of the cumulative impact area for which the hydrologic balance of 

the groundwater has been disturbed by its operations. In fact, it is this lack of a precise delineation 

that the Respondent relies upon in its "similar terms/identical meaning" argument. The 

implications of this argument are that the adverse impacts of a coal mine's broadly defined 

operations and activities upon any groundwater are simply the consequences of mining. The 

Board must reject that argument. 

The GWOS Established By Section 620.301 Do Not Apply Because The Disposal Areas Do 
Not Discharge To "Resource Groundwater": 

Section 620.301 provides the following generally applicable prohibitions: "No person 

shall cause, threaten or allow the release of any contaminant to a resource groundwater such that: 

1) Treatment or additional treatment is necessary to continue an existing use or to assure a 

potential use of such groundwater; or 2) An existing or potential use of such groundwater is 

precluded." The Respondent contends that the groundwater to which the refuse disposal areas 

discharged should not be considered to be a "resource" groundwater and is instead a Class IV 
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groundwater. This contention is based upon the undisputed fact that mining had commenced prior 

to February 1, 1983 and the factually unsupported assertion that "the groundwater at issue is 

clearly 'within a previously mined area. '" Brief at page 20. 

The phrase "previously mined area" is defined at Section 620.110 as meaning "land 

disturbed or affected by coal mining operations prior to February 1, 1983." As discussed above, 

the mining rules provide definitions for "affected area" and "disturbed area" but these definitions 

are neither applicable nor helpful. In fact, the brevity of this particular argument raises more 

questions, especially in light of the Respondent's denials ofthe People's well-pleaded factual 

allegations specific to the various refuse disposal areas. For instance, the Complaint alleges that 

Slurry No.1 was placed into operation prior to February 1, 1983 and subsequently modified to 

include additional area through vertical and lateral expansion after November 25, 1991; Slurry 

No.2 was placed into operation prior to February 1, 1983; Slurry No.3 was placed into operation 

after February 1, 1983 and before November 25, 1991; the West Refuse Area (predecessor to 

Slurry No.5) was placed into operation prior to February 1, 1983 and was subsequently modified 

to include additional area through vertical expansion after February 1, 1983 and before November 

25, 1991; and the South 40 Refuse Area was placed into operation prior to February 1, 1983. HCC 

has denied these facts. Answer at ~ 20 on page 5 and ~ 45 on page 8. The Board may not endeavor 

to resolve disputed factual matters in ruling on the motion. 

The Respondent, however, apparently does not argue that because the refuse disposal areas 

(except for Slurry No.3) were placed in operation prior to February 1, 1983, the land in which 

they were excavated constitute "areas utilized for the disposal and storage of waste" under the 

mining definitions and therefore should be considered as a "previously mined area" under Part 
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620. Such an argument would, of course, utterly depend upon using mining definitions to interpret 

and construe a term defined within Section 620.110. Once again, unless there is an overriding 

ambiguity in the statutory or regulatory language, other terms defined in other laws are not 

relevant and no construction aids are allowed. A "previously mined area" is land that has been 

mined prior to February 1, 1983. The installation of a refuse disposal unit should not result in the 

classification of the groundwater contaminated by such refuse as a Class IV groundwater pursuant 

to Section 620.240(g). 

The argument actually presented is premised upon a lack of information (i.e. a genuine 

issue of material fact): 

The groundwater therefore must be characterized as Class IV groundwater unless the State 
presents evidence establishing that the groundwater is capable of consistently meeting the 
standards of Section 620.410 (which apply to Class I groundwater) or 620.420 (which 
apply to Class II groundwater). The State has not presented - and in fact, cannot present
such evidence. To the contrary, the IEPA approval of a GMZ for the Mine constitutes that 
agency's conclusion that those standards can not be met by HCC with reasonable effort. 

Brief at page 20. A party claiming legal entitlement to summary judgment may not rely upon a 

prediction that the opposing party may not prove its case. More particularly, the complaint 

allegations denied by this Respondent show that the groundwater contaminated by the refuse 

disposal areas was and is utilized by the Saline Valley Conservancy District as a public water 

supply. The Cobb and Buscher affidavits also provide sufficient evidentiary facts to support these 

allegations. This proof adequately supports the alleged violations of Section 620.301. 

As to the alternative argument (the excavation of the refuse disposal areas as constituting 

previous mining), the provisions of Section 620.4S0(b)( 4) and (5) would specifically apply 

depending upon the circumstances set forth therein. These circumstances wholly consist of 
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whether the refuse disposal area is "contained within the area from which overburden has been 

removed" and "was placed into operation prior to February 1, 1983." These provisions only apply 

to refuse disposal areas not contained within the area from which overburden has been removed 

and will be discussed below. 

The GWQS established By Section 302.208 and Section 302.304 Do Not Apply: 

The Respondent contends that the GWQS established by Sections 302.208 and 302.304 do 

not apply because the refuse disposal areas are located within areas from which it alleges that 

"overburden" has been removed. This term is defined only in Part 1701: '''Overburden' means 

material of any nature, consolidated or unconsolidated, that overlies a coal deposit, excluding 

topsoil." Once again, the Respondent contends that "the definitions in the Mining Regulations 

should be applied to the interpretation of terms in the groundwater quality standards pertaining to 

mining." Brief at page 23. Once again, the proffered legal support for this notion is the 

inappropriate application of in pari materia and other interpretative aids. The Respondent insists 

that we "must construe laws relating to the same subject with reference to each other, so as to give 

effect to all of the provisions of each if possible," citing Cinkus v. Village of Stickney Municipal 

Officers Electoral Board.29 

The Supreme Court in Cinkus addressed the respective meanings of the word "eligible" as 

used in the Illinois Municipal Code and the Election Code. The court seemingly found that "the 

word is ambiguous in that it relates to being elected to office as well as being capable of holding 

office," before noting that it had previously held that provisions of the Election Code and the 

29 228 IIl.2d 200 (2008). 
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Municipal Code may be considered in pari materia for purposes of statutory construction.30 In this 

appropriate instance, a court presumes that the legislature intended that two or more statutes 

which relate to the same subject are to be operative and harmonious. A court must compare 

statutes relating to the same subject and construe them with reference to each other, so as to give 

effect to all of the provisions of each if possible. 

While the eligibility to seek election and hold office is clearly the "same subject" in the 

provisions of the Municipal Code and the Election Code, the promotion of mining and the 

protection of groundwater are not virtually identical or even partially similar. Before you reach 

the question of same subject, there must be some sort of determination of ambiguity. This 

determination by the court in Cinkus was rather cursory in light of its 1988 decision holding the 

Municipal Code and the Election Code to be in pari materia: "If we were to construe the word 

'eligible' in isolation, we obviously would be forced to conclude that the word is ambiguous in 

that it relates to being elected to office as well as being capable of holding office.,,31 The Board 

cannot resort to aids of construction without first finding the term "overburden" to be ambiguous 

and such a finding does not appear to be reasonable whether the term is considered in "isolation" 

or more appropriately in the context of Part 620. 

Contrary to the situation in the Cinkus case where the court was concerned with provisions 

of both statutes, the Board is here directly concerned only with Part 620 and not the Mining Act or 

its rules. The fact that Section 620.110 explicitly defines "previously mined area" to mean 

something different than its mining definition is significant, but more importantly is the fact that it 

30Id.at218-19. 

311d.at218. 
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has an explicit meaning under Part 620. This term as used in Section 620.240 is not ambiguous 

and "overburden" as used in Section 620.450(b) is not ambiguous. 

What the Respondent seeks to do is to artificially create ambiguity where none exists. In 

particular, it conflates "the area from which overburden has been removed" with the "previously 

mined area" and the "permitted coal mine area." The generally applicable cardinal rule of 

interpretation (reiterated in the Cinkus case) is to give the plain meaning to the plain language. In 

other words, to use common sense. For instance, there are many differences between the surface 

and underground mining of coal; the Mining Act mandates separate performance standards and 

the mining rules make numerous distinctions regarding technical matters. The Part 620 

regulations are designed to prevent groundwater contamination and most of the technical 

differences between underground and surface mining are of little practical or legal consequence. 

Thus, the removal of overburden is what distinguishes surface mining from underground mining. 

Any groundwater disturbed by surface mining is regulated in the same way as groundwater within 

an underground mine and both, during mining and reclamation, are exempt from the otherwise 

applicable GWQS. 

The Respondent's argument regarding overburden is based upon a fundamentally 

misplaced perspective; HCC seeks to construe the Part 620 rules in the context of the Mining Act 

and rules so that the meaning of any mine-related term used in the GWQS is forced as a "square 

peg" into the "round hole" of groundwater protection. Mr Cobb discusses in his affidavit the effort 

to address mining concerns during the rulemaking. The Board certainly appreciates that "mining 

concerns" are not one-sided; it is technically practicable and economically reasonable to both 

extract coal and comply with environmental and groundwater protection regulations. Coal 
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production is not entitled to any priority over the nondegradation of resource ground waters. The 

regulatory exemptions provided by Sections 620.450(b)(I) and (2) are limited by the exceptions 

within Sections 620.450(b)(4) and (5). The Board need not and must not restrict the applicability 

of these exceptions regarding the siting of refuse disposal areas, and thereby preclude liability for 

HCC's failure to prevent material damage to the Henry Aquifer. 

In promulgating Part 620, the Board allowed refuse disposal areas for a surface mine to be 

sited within the area from which overburden has been removed. Since overburden removal is not 

necessary for underground mining, refuse disposal areas for mines such as Eagle No.2 are not 

located within an area from which overburden has been removed and are not subject only to the 

regulatory exemptions provided by Sections 620.450(b)(1) and (2). The Respondent seeks relief 

by a hyper-technical reading of language used to distinguish surface and underground mining. 

As noted, "overburden" is specifically defined for mining purposes but no definition is 

provided in the groundwater regulations. Coal deposits are found underground. Any material 

(except for "topsoil" which is also defined for mining purposes) covering the coal deposits is 

considered to be overburden. The removal of overburden is necessary for surface mining but not 

for underground mining. The record certainly does not show that overburden was removed at the 

Eagle No.2 Mine. In fact, the geologic cross section diagram discussed by Mr Cobb and attached 

as Appendix III to his affidavit shows the placement of a representative refuse disposal area with 

the overburden intact. Yet, HCC persists in trying to hammer home its square peg. 

However, assuming arguendo that the Respondent can make the law conform to its legal 

arguments (instead of the appropriate application of the law to the facts or, more precisely, the 

application of the appropriate law to the facts), there is a genuine issue of material fact as to 
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whether any slurry unit is actually "contained within the area from which overburden has been 

removed." If the Respondent claims that the meaning of "overburden" or any other so-called 

mining term as used in Part 620 must conform to its mining definition, then there is still a factual 

issue and the non-movant is still entitled to any reasonable inferences to possibly resolve the 

factual issue. The record shows that the excavation of trenches into the water table did remove 

material overlying the coal deposits; assuming this material was something other than topsoil, 

then it must be overburden. However, factual assumptions of this nature are not acceptable. It is 

reasonable, however, to make the inference that topsoil would have been removed during any 

excavation. Therefore, contrary to the implications of Respondent's argument, an area where 

topsoil is removed does not qualify (under the Part 1701 definition) as an "area from which 

overburden has been removed." While it may be necessary to define in the Mining Act and rules 

numerous terms for mining purposes, the IGPA and the Part 620 rules focus on the protection of 

groundwater from any and all activities and operations within the State of Illinois, including but 

not limited to mining. 

The last of Respondent's arguments also seeks to utilize mining terminology to "explain" 

language use in Part 620. Section 620.450(b)(4)(B) employs the term "continuous operation" 

which is not specifically defined in Section 620.110 or Part 1701. The contention is that Slurry 

No. lA and Slurry No.5 are subject to the Class IV GWQS of Section 620.440(c) because they 

have been in continuous operation since before February 1983 and have not been laterally 

expanded. Brief at page 24. This contention contradicts the complaint allegations that Slurry No.1 

was placed into operation prior to February 1, 19~3 and subsequently modified to include 

additional area through vertical and lateral expansion after November 25, 1991. It was then 
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designated Slurry lA and placed into operation after November 25, 1991. The People assert that 

the applicable GWQS are imposed by Section 620.410 pursuant to Section 620.450(b)(5)(B). As 

to Slurry No.5, the West Refuse Area (predecessor to Slurry No.5) was placed into operation 

prior to February 1, 1983 and was subsequently modified to include additional area through 

vertical expansion after February 1, 1983 and before November 25, 1991. Slurry No.5 was placed 

into operation after February .1, 1983 and before November 25, 1991. 

HCC claims that neither ofthe People's contentions regarding these two slurry areas "is 

factually correct." Brief at page 24. Therefore, there is another genuine issue of material fact 

which the Board may not attempt to resolve and which precludes summary judgment. 

In conclusion, the GWQS established by Section 302.208 and 302.304 apply (pursuant to 

Sections 620.450(b)(4) and (5)) to the groundwater contaminated by the refuse disposal areas 

placed into operation after February 1, 1983, and before November 25, 1991. As noted above, the 

complaint allegations regarding the dates of operation and any subsequent modifications are 

denied by the Respondent. The People assert that the applicable GWQS for Slurry No.3 and 

Slurry No.5 are Sections 302.208 and 302.304 pursuant to Section 620.450(b)(4)(A) because 

these two units were placed into operation after February 1, 1983 and before November 25, 1991. 

HCC's Liability, If Any, Does Not Extend Past December 5, 2006 

The Third Amended Complaint was filed prior to the approval and establishment of the 

GMZ in accordance with Section 620.250 for the Eagle No.2 Mine. The People agree that the 

Respondent's liability for civil penalties does not extend past December 5, 2006. 

CONCLUSION 

The Respondent's legal arguments do not demonstrate that it is legally entitled to relief. 
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The genuine issues of material fact identified above preclude entry of summary judgment, except 

regarding the GMZ contention. The counter-affidavits and evidentiary exhibits submitted by the 

People contradict many of the Respondent's factual claims and provide an appropriate context for 

the Board to consider and reject the repeated assertions that the Board's groundwater regulations 

must be construed in light of the Respondent's view of the applicable mining laws. In order to 

achieve the critical objectives of the Illinois Groundwater Protection Act, the Board must enforce 

the plain meaning of Part 620. 

WHEREFORE, the Complainant, PEOPLE OF THE STATE OF ILLINOIS, respectfully 

requests that the Motion for Summary Judgment be DENIED. 

500 South Second Street 
Springfield, Illinois 62706 
217/782-9031 
Dated: ilt,I" , 

Respectfully submitted, 

PEOPLE OF THE STATE OF ILLINOIS, 
LISA MADIGAN, 
Attorney General of the State of Illinois 

MATTHEW J. DUNN, Chief 
Environmental Enforcement! Asbestos 

Litigation Division 

BY: __________ > _______ ' __ ~ ____ __ 

THOMAS DAVIS 
Environmental Bureau 
Assistant Attorney General 

.:.52-



Electronic Filing - Received, Clerk's Office, April 11, 2011

STATE OF ILLINOIS 
DEPARTMENT OF NATURAL RESOURCES 

OFFICE OF MINES AND MINERALS 

I, Joseph Angleton, Manager of the Illinois Department of Natural Resources, Office of 

Mines and Minerals, hereby certify that I am authorized to hold custody of the public records for 

the Peabody Coal nlkla Heritage Coal Company LLC in Gallatin County, Illinois, and 

specifically Results of Review, dated 9127/96, for Revision Application No.6 to Permit No. 34-

Eagle No.2 Mine. The attached document is a true and correct copy of the public records in my 

custody. 

Sworn and authorized before me 
this lL.Jh. day of February _, 2011 

Notary Public 

f
t ............ . 

OFFICrAL SEAL 
RONDA K. BROWN 

$ ~OTARY PU8Uo. STATE OF IWNOJ8 
~ MY COMMISSION EXPIRES 4-8-2011 
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Results of Review . 
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• 

The Dlinois Department of Natural Resources (Department), Office of Mines and Minerals, Land 
Reclamation Divisio~ the Regulatory Authority in Dlinois under the Surface Mining Control and 
Reclamation Act of19n (Federal Act), 30 U.S.C. Section 1201 et SQ. has reviewed Peabody Coal 
Company's (Peabody). Eagle No. 2 Mine application for revision No. 6 to Perinit No. 34 in 
accordance with the Surface Coal Mining Land Conservation and Reclamation Act (State Act). 
225 n.cS 720, and the Department's regulations at 62 ID. Adm. Code 1700-1850. 

Peabody has submitted in writing the modifications required by the Department's April 11. 1996, 
ICUer (Appendix A). These modifications have been reviewed and approved by the Department. 
Pursuant to 62 Ill. Adm. Code 1773.19, the Department has decided to approve the application as 
modified. The Department's decision is based upon a review of the record as a whole. and is 
supported and documented by the record. The finding and reasons for the Department's decision 
are set forth below. The period for administrative review under 62 ID. Adm. Code 1847.3 
commences as of the date of this decision. 

I. SUMMARy OF REVISION APPLICATION NO. 6 TO PERMIT NO. 34 

Surface coal mining and reclamation operations revision application No. 6 to Pennit No. 34 
submitted by Peabody, for its Eagle No.2 Mine. proposes a revision on 587.6 acres. The proposed 
revision changes the post-mining land use to re8ect the future ofthe Eagle No.2 area. This revision 
decreases the acreage in pasture with a corresponding increase in the post-mining acreage deSignated 
as wildlife/wetland, water resources, and industrial/commercial . 

The following is a summary of the pre-mining land uses shown by Peabody, and the proposed post
mining land uses: 

Original Approved Proposed 
Pre-mining Post-mining Post-mining 

Cropland 182.0 56.3 56.3 
Water Resources 17.0 1.3 3.0 
Pastureland 26.0 513.8 363.8 
Residential 0.0 0.2 0.2 
Industria1lCommerciai 323.0 16.0 21.5 
WIldlife Habitat I Wetland 0.0 0.0 142.8 
Forest 10.0 0.0 0.0 
Undeveloped 20.0 0.0 0.0 

Total mJ2 *~ .~ 

*There have been three (3) incidental boundary revisions which have added 9.6 acres to the original 
permit. 
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• II. PROYISIONS FOR PUBLIC PARTICIPATION 

The Department finds that the public participation requirements of 62 m. Adm. Code 1773.13 and 
1773.14 have been met. 

The 587.6 acre pennit application was filed with the Department on September 29, 1995, and was 
deemed complete on November 6, 1995. The applicant placed a newspaper advertisement of the 
proposed operation in the GaI]atin Demoqal a newspaper of general circu1ation in the area affected, 
published in GalJatin County, once a week for four consecutive weeks, beginning on November 30, 
1995. The applicant filed two copies of the pennit application with the County Clerk of Gallatin 
County, in accordance with 62 m. Adm. Code 1773.13(a)(2), on November 27, 1995. Copies of 
the application were sent to the following State Agencies: Illinois Department of Agriculture 
(IDOA), D1inois Environmental Protection Agency (IEP A), and D1inois Historic Preservation Agency 
(IHPA), and the ~atural Resources Conservation Service (NRCS) on December 14, 1995, for 
review and comment. Written notification of the application was given to those governmental 
agencies and entities required to receive notice under 62 m. Adm. Code 1773. 13(a)(3). 

State Agency comments on this application have been received by the Department, with the source 
and date of comments as follows: IDOA (December 22. 1995); IEP A (January 10, 1996); IHP A 
(May 31, 1996); and Saline Valley Conservation District (January 3, 1996). 

The NRCS did not comment on this application. 

No requests for an informal conference or public hearing were received by the Department. 

All comments received have been considered by the Department in reviewing this application. The 
Department's responses to these comments are set forth in Appendix B. 

AU comments received on permit revision application No. 6 to Permit No. 34 have been furnished 
to Peabody. and have been filed for public inspection at the office of the Gallatin County Clerk. 

m. SUMMARy OF THE DEPARTMENTS FINDINGS 

The Department, upon completing its review of the information set forth in the application, the 
required modifications submitted (see Appendix A) and information otherwise available, as described 
below, and made available to the applicant, and after considering the comments of State Agencies, 
and all other comments received, makes the foUowing findings: 
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A Findings Required by 62 ro. Adm. Code 1773,15 

1773. 15(bX1) The Department finds that the applicant or any person who owns or controls 
the applicant is not currently in violation of the State Act, F ederaJ Act or any other law or 
regulation referred to in Section 1773.15(b)(1). 

1773. 15(b)(3) The applicant, anyone who owns or controls the applicant, or the operator 
specified in the application does not control and has not controUed surface coal mining and 
reclamation operations with a demonstrated pattern of willful violations of the Federal or 
State Acts of such nature and duration and with such resulting irreparable damage to the 
environment as to indicate an intent not to comply with the Federal or State Acts. 

1773 .15( c)( I) The permit application as modified is acc:urate and complete and all 
requirements of the Federal and State Acts and the regulatory program have been complied 
with. 

1773.15(c)(2) Peabody has demonstrated that reclamation as required by the Federal and 
State Acts and the regulatory program can be accomplished under the reclamation plan 
contained in the permit application, as modified. 

« 

1773.15(c)(3)(A) The proposed ,permit area is not within an area under study or 
administrative proceedings under a petition, filed pursuant to 62 ro. Adm. Code 1764; to have 
an area designated as unsuitable for surface coal mining operations. 

1773.15(c)(3)(B) The proposed pennit area is not within an area designated as unsuitable for 
mining pursuant to 62 HI. Adm. Code 1762 and 1764 or subject to the prohibitions or 
limitations of62 TIJ. Adm. Code 1761.11 and 1761.12, except as delineated as follow: 

1761.11 (a) The proposed permit area does not include any lands within the 
boundaries of the National Park System, the National WIldlife Refuge System, the 
National System of Trails, the National Wtldemess Preservation System, the Wild and 
Scenic Rivers System, and Nationa1 Recreation Areas designated by Act of Congress. 

1761.11 (b) The proposed permit area is not on any ;Federal lands within the 
boundaries of any national forest. . < 

1761. 11 (c) The proposed surface coal mining and reclamation operations win not 
adversely affect any publicly owned park or any privately owned or publicly owned 
places included on the National Register of Historic Places. 

1761. 1 1 (d) The proposed permit area is within one hundred (100) feet ofthe outside 
right-of.way line of public roads in Gallatin County, described in the original findings 
for Permit No. 34 and incorporated herein by reference. This revision involves 
relocation of land uses and does not propose any mining activity that will affect any 
of the nearoy public roads. 
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• 
The Department finds the interests of the public and affected landowners will be 
protected trom the proposed mining operations as a result of the measures to be taken 
by Peabody, described in the mining operations plan concerning these roads. 

1761.1 1 (e) The proposed permit area is within three hundred (300) feet of several 
occupied dwellings. These dwellings were addressed in the Revision No. 1 to Permit 
No. 34 findings and are herein incorporated by reference. 

1761.11 (f) The proposed pennit area is not within three hundred (300) feet measured 
horizonta1Jy of any public building, school, community, or institutional building. A 
church has recently (within two years) been constructed across Route 13 from the 
mine entrance road and is within 300 feet of the pennit area. This church is subject 

. to valid existing rights. The permit area is not located adjacent to a public park. 

1761.11(g) The proposed permit area is not within one hundred (100) feet measured 
horizontally of a cemetery. 

1173.1 S( c)( 4) Not applicable to this revision. 

1773 .IS( c )(S) The Department baS assessed the probable cumuJative impacts of all anticipated 
coal mining on the hydrologic balance in the cumulative impact area, in accordance with 
62 Ill. Adm. Code 1784 and finds that the operations proposed under the application have 
been designed tQ prevent material damage to the hydrologic balance outside the proposed 
pennit area (see Appendix C). 

1773.15(c)(6) Peabody has not proposed the use of existing structures in the permit 
application. 

1773 .IS( c )(7) No additional fees are required as a result of this revision. The Department 
finds that the applicant has paid all reclamation fees from previous and existing operations as 
required by 30 CFR 870. 

1773.1S(c)(8) The requirements of 62 m. Adm. Code 178S are not applicable to this 
revision. 

1773.1S( c )(9) The requirements of this section are not applicable to this revision. 

1773.1S(c)(10) The Department finds the proposed activities will not effect the continued 
existence of endangered or threatened species or result in the destruction or adverse 
modification to the critical habitats as determined under the Endangered Species Act of 1973 
(16 U.S.C. IS31 et~.). 

1773.1S(c)(II) This section is not applicable to this application. 

1773.1S(c)(12) The effect of the proposed permitting action on properties listed on or eligible 
for listing on the National Register of Historic P1aces has been taken into account by the ,. , 
Department. The applicant perfonned a Phase I Archaeological survey on the undisturbed 
portion of the proposed revision area. On May I, 1996, American Resources GrouP. L 'ID:~. 
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recommended a project clearance. On May 31, 1996, the Dlinois Historic Preservation 
Agency (lliP A) concurred with the recommendation. (See Appendix '8' for comments made 
by the IHP A). 

B. Findings Required by 62 TIl. Adm. Code 1785 (APJ)licable Sections) 

1785.17 The requirements of this Section are not applicable to underground mining 
operations. 

C. Compliance with 62 TIl Adm. Code 1773.19 

1773. 19(a)(I) The Department has based its decision to approve, as modified, Peabodys 
application for Revision No. 6 to Pennit No. 34, Eagle No. 2 Mine, on the complete 
application, public participation as provided by 62 m. Adm. Code 1773.13 and 1773.14, 
compliance with an applicable provisions of 62 Ill. Adm. Code 1785, and the processing and 
complete review of the application. 

1773. 19(aX3) The Department is providing written notification of its final permit decision to 
the fonowing persons and entities: 

A. The applicant, each person who filed comments or objections to the permit 
application, and each party to the public hearing; . 

B. The Gallatin County Board; and, 

C. The Office of Sprface Mining. 

All materials supporting these findings are a part of the public record and are hereby 
incorporated by reference. Based upon the. information contained in the Revision No. 6 
application, information otherwise available and made available to the applicant, the 
comments of State Agencies, all findings and information contained herein and conditions set 
forth in Part IV, the Department is issuing. as modified, Peabodys application for Revision 
No.6 to Permit No. 34. 

Enter on behalf of the Dlinois Department of Natural Resources, Office of Mines and Minerals, Land 
Reclamation Division as Regulatory Authority. 

BreDt Manning, Director 
IDinois Department or Natural Resources 

Fred"§owman, Director 

Dated: --L-~_Z-=-7 il_?_b_ 
Office of Mines and Minerals . .~, .• $' 
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IV. Pennit Conditions 

A. The permittee shall conduct surface coal mining and reclamation operations only on those 
lands specifically designated as the permit area on the maps submitted with the application and 
authorized for the tenn of the permit and that are subject to the performance bond or other 
equivalent guarantee in effect pursuant to 62 m. Adm. Code· 1800. 

B. The permittee shall conduct all surface coal mining and reclamation operations as described 
in the approved application, except to the extent that the Department otherwise directs in the 
permit. . 

C. The permittee shall comply with· the tenns and conditions of the permit, all applicable 
perfonnance standards of the Federal and State Acts, and the requirements of the regulatory 
program. 

D. Without advance notice, delay, or a search warrant, upon presentation of appropriate 
credentials, the permittee shall allow the authorized representatives of the Department and 

. Secretary of the United States Department of the Interior to: 
1. Have the right of entry provided for in 62 m. Adm. Code 1840.12; and, 
2. Be accompanied by private persons for the purpose of conducting an inspection in 

accordance with 62 Ill. Adm. Code 1840, when the inspection is in response to an 
alleged violation reported to the Department by the private person. 

E. The pennittee shall take all possible steps to minimize any adverse impacts to the environment 
or public health and safety resulting from noncompliance with any term or condition of this 
permit, including, but not limited to: 
1. Accelerated or additional monitoring necessary to determine the nature and extent of 

noncompliance and the results of the noncompliance~ 
2. Immediate implementation of measures necessary to comply; and, 
3. Warning, as soon as poss:ible after learning of such noncompliance, any person whose 

health and safety is in imminent danger due to the noncompliance. 

F. As applicable, the permittee shall comply with 62 m. Adm. Code 1700.11 (d) for compliance, 
modification, or abandonment of existing structures. 

G. The permittee shall pay all reclamation fees required by 30 CFR 870 for coal produced under 
this permit for sale, transfer, or use. 

H. Within thirty (30) days after a cessation order is issued under 62 m. Adm. Code 1843.11, 
for operations conducted under the permit, except where a stay of the cessation order is 
granted and remains in effect the permittee shall either submit to the Department the following 
information, current to the date the cessation order was issued, or notifY the Department in 
writing that there has been no change since the immediately preceding submitta1 of such 
information:.".", . . .. ,', .,; '., ',' 
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1. Any new information needed to correct or update the information previously 
submitted to the Department by the permittee under 62 m. Adm. Code 1778.13(c); 
or 

2. If not previously submitted, the information required from a permit application by 
62 m. Adm. Code 1778.13(c). 

I. In the event the use of reduced soil cover (less than 4 feet) to reclaim the refuse areas proves 
unsuccessful. the Department will require the refuse to be covered with four feet of the best 
available non-toxic and nonCombustible material pursuant to 62 DI. Adm. Code 1817.83. 

1. The applicant has proposed to utilize an alternative cover plan for coal refuse area Nos. I, 
3 and S. This plan includes a one-foot, compacted layer to be constructed over the existing 
gob surfilce. The applicant shall continue to provide the Department with documentation of 
the density/moisture data for all areas subject to the compaction standard as outlined in the 
permit application. 

/ 
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ILLINOIS' APPENDIX A 

DEPARTMENT OF 

NATURAL RESOURCES 
Office of Mines and Minerals 
524 South Second Street. Springfield 62701·1787 Jim Edgar. Govemor. Brent Manning. Director 

Mr. Larry Reuss 
Peabody CoaI Company 
S21 North Borders Street 
Suite 101 
Marissa, minois 62257 

Dear Mr. Reuss: 

April 11, 1996 

Certified Mail No. 991 535 

The Department, after reviewing the information contained . in the pennit application and 
infonnation otherwise available, and made available to the applicant., and after considering the 
conunents of the Interagency Committee, and a11 other comments received, has determined that 
modification of Peabody CoaI Company's Eagle No.2 Mine, Revision No.6 to Pennit Application 
No. 34 is necessary. The modifications to the application sha11 comply with the requirements of 
62 Ill. Adm. Code 1777.11. The modifications required by the Department are enclosed here .. 
Abs.~nt the modifications required by the Department, the application does not demonstrate 
compliance with the requirements of the Dlinois Surface CoaI Mining Land Conservation and 
Reclamation Act, Regulations and Regulatory Program. 

The Department will issue a decision approving the Peabody Coal Company's Permit Revision 
NO.6 to Application No. 34 when it receives and approves the modifications specified. If the 
applicant does not desire to modify the permit application as described below, it may, by filing a 
written statement with the Department,· deem the permit revision application denied, and such 
deniaJ shall constitute final action. 

The period for administrative review (62 Dl. Adm. Code 1775.11) sha11 conunence upon: 

1) Receipt by the applicant of a written decision from the Depanment, approving the 
application as modified~ or 

2) if the applicant's modifications are insufficient, or if the applicant fails to submit the 
required modifications, receipt by the applicant of a written decision from the 
Department denying the permit application; or 

3) receipt by the Department of the applicant's deniaI statement. 

-e-
E~1ve July 1. 1995. tile IIIitlo!s DeiJarlmem of NaMal Res,,,rces was crealec: through !he consctidation at tile Ilinois [)epanmentof CoIIservalion. Oepanment 01 Wines and 

Minerat5. ADanaonea Mined La.,as ReClamatbn CoU1'lcii, !he Oepanment O'f TranspotIa\lon'l OMsion 01 Water Resources, 
and tile IUII'IOIS SIaIe Museum lind Scientit\c SlSMIIyS !rom the IllinOis Oepanmenl of Energy ancI NaIulaI Re:souttes. . 

(pnmed on I9Cyded and recydatMe paper] 

\ ,. 
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The modifications required by the Department are as fonow: 

1) Pursuant to 62 DL Adm. Code 1783.2S(b), 1784.16(a) and i784.23(c) and as 
required by Part I-IO-B of the application, the Department is requiring the applicant 
to modifY' the application by submitting engineering certifications where the 
modifications resuh in changes to maps, plans or cross sections submitted. under the 
original application .. 

2) Pursuant to 62 DI. Adm. Code 1777.U(c) and as required by Part I-I of the 
application, the Department is requiring the submittal of a verification by a 
responsible official of the applicant for the infonnation being submitted as a result 
of this modification Jetter. 

3) Peabody has proposed five permanent impoundments. The intended use is specified 
as support for pasture. NReS (formerly SeS) Engineering Field Manual, 1984, 
recommends minimum pond depths for our region as 9 feet over 2S percent of the 
pond area. Pursuant to 62 m. Adm. Code 1817 .49(b), the Department is requiring 
modification of the proposed plan to design aU impoundments intended for 
agricu1tura1 use to meet theNRCS design guidelines with respect to pond depth or 
to designate another use for tbe proposed ponds. The Department notes that the 
sizes and configurations of the proposed ponds (make-up lake, east borrow area. 
pond, borrow area #5 pond, and, freshwater lake) are well suited for wetlands if 
properly designed and constructed. Should the applicant wish to propose wetlands 
for these four ponds. the fonowing information shaD be required (pursuant to 
Sections 1784.13 and 1817.97) in addition to the 'items required by 
Section lS17.49(b)(.1-10). 

A) Characterization of soils which are to comprise the bottom substrate of the 
wetlands. If any toxic- or acid-forming materials are present a complete 
acidlbase .accounting is required. If such materials are to be covered by less, 
than four feet of non-toxic earth materials a contingency plan is required in 
the event the.lesser cover proves inadequate. 

B) A map of the watershed for .each wetland is required along with an acreage 
figure for that watershed. (Watershed maps may be 1 :24,000 scale or 
larger.) 

C) Anticipated water quality information is required for any pond which does 
not have an NPDES monitoring point. 

D) Discharge structures must be properly designed. 

E) A plan for vegetating the wetland with acceptable species is required. 
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F) Any additional wetland enhancement features (i.e., nest site development, 
etc.) should be specified. 

If ~e land uses are changed the Post-Mining Land Use Map and Part V of the 
application shall be modified to accurately identify the land uses. 

4) The applicant has proposed to retain two existing lakes as . pennanent 
imPoundments. It is also proposed that three additional permanent impo~!1dments _ 
be created as the result of borrow activities necessary to provide soil cover for the 
coal-refuse area. Section 1817.49(a) and (b) of 62 m. Adm. Code allows the -_ 
Department to approve permanent impoundments providing that a demonstration -
of the requirements set forth in section are met. In order to assure compliance with 
the above regulation, the applicant shall address the following items. 

A) MAKEUP LAKE: 

B) 

C) 

62 m. Adm. Code 1817.49(aX8) requires a combination of principal and 
emergency spillways. The plans submitted indicate a single 12-inch CMP 
drop inlet structure. The applicant shall provide appropriate design 
infonnation for an emergency spillway. 

f 

EAST BORROW AREA: 

The plan view of the east 'borrow area impoundment indicates a perimeter 
berm will be constructed where needed to control drainage. The applicant 
shall provide more specific details as to the location, extent and geometry of 
the perimeter berm. 

SOUTH BORROW AREA: 

The plan ,view of the south borrow area shows a levee with a top elevation 
of)62.0 feet. The applicant shall provide more specific details as to the 
locations, extent and geometry of the levee. 

D) ALL IMPOUNDMENTS: 

Part IV 7-J-l-a of the UCM-l application requires that impoundments, dam 
locations and watershed limits be shown on the Mining Operations Map. 
Based on the maps provided it is not possible to detennine the watershed 
limits, Additionally, the applicant has proposed considerable levee and 
berm construction which appears to limit the drainage area. In order to 
assure accurate watershed data and that the water level will be sufficiently 
stable and be capable of supporting the intended use, the applicant shall 
provide maps which delineate the watershed for each impoundment. In the 
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5) 

6) 

7) 

8) 

event that any acreage' figures are revised, it wiD be necessary to provide 
updated DAMS2 computer runs to reflect these changes. 

The applicant has proposed that several . roads be retained to facilitate the 
post-mining land use of the sitet yet the map indicates one pennanent access road 
for fanning use. The applicant· shall provide clarification as to which roads are 
being proposed as pennanent. Part- VI-C-S of the UeM-1 application details the 
information required for permanent roads. 

Pursuant to 62 DI. Adm: Code 1817.22, response n-13-F must be modified to 
describe the removal and disposition of the topsoil in the new borrow area. Areas 
of new disturbance with a topsoil replacement liability must either have topsoil 
replaced or have an approved substitute material. 

62 m. Adm. Code 1784 .14(b) requires each application to contain baseline 
hydrologic information on all surface water bodies, such as streams, lakes and 
impoundmentst the location of any discharge into any surface water body in the 
proposed permit and adjacent areas, and infonnation. on the surface water quality 
and quantity sufficient to demonstrate seasonal variation and water usage. The 
applicant must submit a completed Schedule A for the proposed pennanent 
impoundment to be identified as the East Borrow Area Pond with Discharge 
No. 009 as required by Part m 2-J)..3-c. of the ueM-l application. 

Pursuant to 62 DI. Adm. Code 1817.83, response V 4·B must be modified to 
incorporate the provisions of IPR 62. its imposed conditions and the Site 
Characterization and Corrective Action Plan. Any proposed expansions of the 
cover variance area must also be addressed. 

9). Pursuant to 62 Dl. Adm. Code 1783.12, the applicant shall submit additional 
information to enable the Department to identifY and evaluate the potential cultural. 
archaeological and historic resources at the proposed borrow areas. This 
information may include.a completed Phase I cultural resource survey of the area. 
Upon receipt of the applicant's submittal, and consultation with the Illinois Historic 
Preservation Agency. the Department will make a detennination of the effects the 
proposed mining activities will have on properties listed on or eligible for listing on 
the National Register of Historic Places. Sufficient infonnation must be provided 
to the Department to enable it to develop the prerequisite finding at 62 m. Adm. 
Code 1773.1S(c)(12). 
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If you have any questions please feel free to contact this office at (217) 782-4970 or 
(618) 439-9111. 

Sincerely, 

~. 
Fred Bowman. Director 
Office of Mines and Minerals 

FB:RM:js 
cc: RMorgenstem 

OSMRE 

f 
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APPENPIXB 

CONSIDERATION OF COMMENTS AND OBJECTIONS 

62 m. Adm. Code In3.13(b) allows submission ofwritten comments on applications for a revision. 
The following are comments received from the State Agencies, County Board and other members 
of the public and the Department's response to those comments. 

filinois De,partment of Agriculture 

Comment - IDOA has reviewed revision 6 and has no comments to offer. 

Response - Comment forwarded to the operator. 

Dlinois Environmental Protection Agency 

The TIlinois Environmental Protection Agency has completed its review of the subject mining permit 
application and finds that additional information and/or clarification is needed as foUows{-

Comment - This revision proposes a new permanent impoundment to be identified as the East 
Borrow Area Pond with Discharge 009. Although Discharge 009 was initially proposed in IPR 60 
to O:MM Permit No. 34, no Schedule A, eftluent quality estimate, as required by 62 m. Adm. 
Code 1784.14 b) 2) was found. 

The applicant should submit a Schedule A for this discharge and indicate the receiving waters. 

Response - The Department addressed this comment in Appendix A, Modification question No.7. 

Comment - The selected Curve Number (CN value) of75 may be too low considering the proposed 
final water surface area for the East Borrow Area Pond. This could cause inadequate spillway 
design as required by 62 m. Adm. Code 1817.49(b)(9). The applicant should further justify the 
selection of this value considering the proposed water surface area. 

Response - The applicant has revised the Curve Number to a value of 85 in response to the Illinois 
Environmental Protection Agency comments through modification to the original design. This value 
appears to be appropriate in reflecting current field conditions. The change was incorporated into 
the applicants response to the Department's April 11, 1996 modification letter. 

Comment - Initi,ally, Pond 009 may not have sufficient sediment storage of detention time during the 
course of the excavation of the East Borrow Area Pond as required by 62 m. Adm, 
Code 1817.46(c)(1)(C)(i) and (0). The applicant should provide storage volume below spillway 
elevation. 
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Response - Approval to construct Pond 009 was granted by the Department in IPR No. 6 on 
September 25, 1995. Since that time Pond 009 has served to control surface runoff within the 
borrow area primarily by pumpage. As such, detention times are significantly extended beyond. that 
of the nonnaJ inflow/outflow situations. Sediment storage capacity will be monitored in the field and 
corrective maintenance action will be required if conditions warrant. 

Comment - Spillways shall be designed for a 25 year 6 hour precipitation event in accordance with 
62 Dl. Adm. Code 1817.40 b) 9). It appears aU calculations are based on a 10 year 24 hour event. 
All impoundment spillways proposed in this revision should be evaluated for this precipitation event. 

Response - The applicant has revised the design to reflect a 25 year - 6 hour event in response to 
Blinois Environmental Protection Agency comments. Since adequate capacity was available in the 
initial design. the configuration of the open channel spillway remains unchanged. The change was 
incorporated into the applicants response to the Department's April 11, 1996 modification letter. 

COmment - An approximate final contour map is required by 62 lli. Adm. Code 1784.13 b)3). At 
a minimum" the applicant should show on an appropriate map general surface flow directions, all 
permanent diversions and delineate final watersheds reporting to each impoundment. Also, drainage 
should be shown to be controlled through the duration of the reclamation activities. 

Response - For those areas subject to change under this revision adequate cross-sectional drawings 
were provided to depict approximate finaJ topography. This revision does not significantly alter the 
surface configuration from that of the currently approved plan, except for the borrow areas which 
are necessary as cover material for coal refuse within the permit area. In response to Illinois 
Envirnmental Protection Agency comments, the applicant has also provided an additional map which 
shows flow directions, permanent impoundment and watersheds. The change was incorporated into 
the applicants response to the Department's April 11, 1996 modification letter. 

Comment - The drainage area tributary to the East Borrow Area Pond may be insufficient to sustain 
stable water levels as required by 62 Ill. Adm. Code 1817.49 b)3). ThiS; in conjunction with the 
indefinite depth of excavation, may result in sizable changes in water surface area. The applicant 
should show- that there will be sufficient inflow to maintain a stable water level. 

Response· The applicant has revised the post-mining plan to leave this area as a wetland/wildlife 
area in response to Appendix A, Modification Question No.3. Seasonal fluctuations in the water 
level will serve to mimic those found in natural wetlands creating areas that will transition between 
moist soil units and water. 

Comment ~ This operation is presently covered under lllinois Environmental Protection Agency 
Pennit No. 1LOO44661. Since changes are now proposed from that previously permitted, a modified 
permit will be required. 

Response - This comment must be addressed by Peabody Coal Company through direct 
correspondence with the Illinois Environmental Protection Agency . 
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Winois Historic Preservation Agency 

Comment - The Phase I survey and assessment of the archaeological resources appear to be 
adequate. Accordingly. we have determined, based upon this report, that no significant historic. 
architecturaJ, and archaeological resources are located in the project area. 

Response - Comment forwarded to the operator. 

Saline Valley Conservancy District 

Comment - There are no boring logs presented for the proposed impoundments. 

Response - A total of eight borings were drilled within the area encompassing the proposed 
impoundments. The borings were presented in Insignificant Permit Revision No. 62 to Permit 
No. 34 which is on file with the Gallatin County Clerk for public inspection. 

Comment - The depths of the impoundments are not indicated. 

Response - Cross-sectional drawings were included in the application which show the anticipated 
water depths . 

Comment - The separation between the bottom of the impoundments and the underlying aquifer is 
not indicated. 

Response - Since no refuse is to be deposited in the impoundments, this infonnation is not peronent 
to this revision. The borrow pits wilJ be utilized to provide additional soil cover for the coal refuse 
areas. 

Comment - There is nb information provided which indicates the separation of the existing gob and 
slurry which is on the permit area and proposed to be covered and the underlying aquifer. 

Response - As indicated in the comment, the gob and slurry areas curtently exist and no change 
concerning these refuse areas is proposed. The revision addresses borrow areas to cover the refuse 
and a reclamation plan change to allow the borrow areas to remain as permanent impoundments. 
Information concerning the separation between the refuse areas and the aquifer is not pertinent to 
this revision. 

Comment - There was no discussion as to how groundwater contamination is going to be avoided 
both presently and long term on the site. Please keep in mind that the Saline vaUey Conservation 
District anticipates operating in its well field for over 50 years. 

Response - This was addressed by Modification No.8. As a response, Peabody incorporated the 
site characterization report and corrective action plan. The corrective action plan objectives were. ' .... _, .... 
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developed based on site characterization activities, and the geochemical, groundwater flow and 
precipitation infiltration models and discussions with the Department and IEPA The objectives 
include groundwater impact control and mitigation. 

Comment - No existing groundwater information from monitoring wells was submitted as a part of 
this application in order to determine the etrect of this application on present and future groundwater 
quality. 

Response - See Modification No.8. Peabody has, since issuance of Permit No. 34, monitored 
groundwater for quality and quantity. The existing network of 14 active monitoring wells was 
augmented with 25 additional observation wells. The additional wells were installed to provide 
adequate information to assess the water quality for the site characterization report and corrective 
action plan . 
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APPENDIXC 

ASSESSMENT AND FINDINGS OF PROBABLE CUMULATIVE HYDROLOGIC IMPACT 

The applicant must submit a determination of probable hydrologic consequences of the proposed 
mining and reclamation operations, both on and off the pennit area, as required by 62 DI. Adm. 
Code 1784. 14(e). 

Pursuant to 62 DI. Adm. Code 1773.15(c)(5), the Department must make an assessment of the 
probable cumulative impacts of all anticipated coal mining on the hydrologic balance in the 
cumulative impact area, in accordance with 62 m. Adm. Code 1784. 14(f), and find in writing that 
the proposed operation has been designed to prevent material damage to the hydrologic balance 
outside the permit area. 

The following assessment and findings are intended to fulfiU the above requirements. 

I. Assessment 

Cumulative Hydrologic Impact Area The permitted area was for surface support faciliti(:s for the 
underground mining of the Harrisburg (No.5) Coa1. The mine was opened in 1968 and most·ofthe 
necessary facilities were constructed, and gob and slurry disposal was performed, prior to any 
permitting requirements. Revision Nos. 1,2,3, 4, and 5 in addition to one incidental boundary 
revision, added approximately 6,635 shadow area acres to the original surface 578.0 acres permitted. 

The mine is located within the watershed of Cypress Ditch. This is a man-made waterway created 
several years ago when the indigenous cypress forest was removed and the surrounding land 
converted to agricultural uses. The waterway drains to the Saline River approximately three miJes 
downstream of the permit area. A U.S.G.S. monitoring station is maintained on the Saline River 
(No. 03383530) approximately three miles downstream of the convergence. At this site the Saline 
River has a drainage area of approximately 1062 square miles (Zuehls, et aI., 1981). 

literal1y dozens of other mine sites. both active and abandoned, exist in the Saline River watershed. 
Clearly, assessment ofa watershed of this size would not provide an accurate understanding of the 
impacts of this operation. In this particular site, significant groundwater resources exist which must 
also be considered. The aquifer considered in this assessment may extend beyond the watershed of 
Cypress Ditch and will be considered as well. 

However, for the purposes of this assessment, the cumulative hydrologic impact area is considered 
to be the watershed of Cypress Ditch and the underlying aquifer. 

Surface water The operation created several surface water impoundments to facilitate the 
operations. Prior to these operations, there were no developed water resources in the permit area. 
For this site, the applicant listed 17.0 acres of impoundments as developed water resources, primarily 
~ent control ponds and the fresh water- lake. In post-mining conditions, the applicant originally 



Electronic Filing - Received, Clerk's Office, April 11, 2011

• 

• 

proposed to remove all of these impoundments and return the area to a mixture of pasture and 
cropland. Revision No.6 proposes 3.0 acres of developed water resources to remain for post
mining land uses. Additionally. this revision proposes 116.0 acres to remain as wetland wildlife. 
These changes were incorporated to acquire additional cover material to facilitate reclamation of the 
waste disposal areas. The post-:-mining land uses, therefore. will change the amount of developed 
water resources and wet1and wildlife available to 3.0 acres and 116.0 acres. respectively. 

Surface water quality information was also collected by the applicant at several locations. Four 
locations on Cypress Ditch were utilized as coUection points. Stations 70 I and 702 are both 
upstream of all mining and associated activities on separate tributaries of Cypress Ditch. Station 703 
is located downstream of 702 and receives discharges from underground pumpage. Lastly. 
station 704 is located downstream of all previous points and of all mining and associated activities. 
A summary of the data from stations 701, 703, and 704 are presented in Table 1. 

Table L Ambient Water Ouality Data 

Sta.701 .sm.. 703 Sta.704 
Max Min Ave Max Min Ave Max. Min 'Ave 

pH 8.3 6.6 8.0 6.4 8.2 6.8 
IDS 1090 130 495 1685 188 416 1249 115 475 
TSS 243 6 45.3 50 3 14.1 151 4 55.2 
Acid -42 -282 -191 -117 -356 -255 -31 -320 -228 
Fe 7.7 0.29 1.91 524 0.5 15.6 8.7 0.32 2.76 
Mn 1.75 0.04 0.34 13.6 0.04 0.69 0.71 0.07 0.28 

The data in this table indicates only relatively minor impacts from the existing operation. The pH 
at all stations ranges from just below neutral to slightly alkaline. It is at all times within acceptable 
limits. Total dissolved solids ('IDS) are also relatively low with downstream TDS actually less than 
upstream values. The highest values are recorded just below Station 703 which received pumpage 
discharge from the underground workings. However. there is no data to suggest that this high level 
is a result of this operation. In the general area there are many oil wells which in some cases. have 
historica11y been shown to discharge oil brines which have been a problem in these and similar areas 
of sou them Illinois. In any ~ this high level is not so high as to cause concern. Total suspended 
solids (TSS) range widely with some very high values occurring. These high values are more likely 
due to much of the area surrounding the mine being used for row-crop agriculture. than from the 
actual mining operation. Net acidity values also show that alkalinity is much greater than acidity. 
Iron values are increased downstream in the area. Downstream of station 703. a very high iron value 
of 524 mgll was recorded on one occasion. As with TDS, the downstream values, while slightly 
elevated on the average, are not so high as to cause concern by themselves. 

During the active operations. and now reclamation, at this facility, the applicant will be required to 
comply with all applicable State and Federal effluent limits. Adherence to these limits will heJp to 
ensure that no adverse impacts occur to the hydrologic balance as a result of these operations . 

, .L~ •. 
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Groundwater The operation is situated in an area of extremely good groundwater potential . 
Preliminary reports by both Pryor (1956) and Zuehls, et aI. (1981) indicated that the probability of 
developing a reliable groundwater supply was excellent in this area. Reliable groundwater supplies 
may be developed in the sands and gravels adjacent to the Ohio River, and have been in nearby Old 
Shawneetown. Quite different conditions exist within and adjacent to the pennit area. During the 
WlSCOnsian glacial stage, slackwater dams fonned which impounded vast amounts of melting water 
from the receding glaqiers. Approximately 13,000 years ago, one such dam gave way and the 
ensuing flood waters entered the area approximately two miles north of Shawneetown skirting the 
nearby Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River, 
the flood waters forced their way through the gap between the nearby Wildcat and Gold Hills and 
from there flowed along the present course of the Saline River. In the wake of this event, known as 
the Maunie Flood, the channel ruled with over 100 feet of sand and gravel, and is now classified as 
the Henry Fonnation (Willman, et aI., 1975). It is this tilled channel that is currently being used for 
the public and private water supplies adjacent to the mine site. 

Structural geology of the area is quite complex, with several major faults and associated structures 
in the area. The Henry Formation is located approximately 200 feet above the No. 5 Coal over most 
of the area, however, the West Inman Fault is located on the eastern boundary of the shadow area 
added by Revision No.4. Here, the coal lies approximately 300 feet below the Henry Formation. 
This mine is considered "wetl! as it proposed to pump approximately 300,000 gallons per day (gpd) 
from the underground works. Cartwright and Hunt (1978), stated that in a study of 15 underground 
works only 4 mines pumped volumes of between approximately 80,000 and 1.3 million gpd. The 
water originated from drips from the sandstone unit directly overlying the No.5 Coal. Information 
presented in Nelson and Lumm (1984) suggests that at places not too distant from the mine 
workings, this overlying unit may be exposed at the base of the unconsolidated material. Should this 
be the case, this unit may be receiving direct recharge from the Henry Formation. However, as 
stated earlier. over the mining area, this unit is 200 to 300 feet below the bottom of the glacial 
meltwater channel and separated from it by very low permeability limestones, shales and occasional 
sandstones. Potential to encounter additional water existed as mining progressed toward the West 
Inman Fault, a nearly vertical nonnal fauh. as faults may act as a secondary permeability feature 
which may transmit water both from the surface andlor other fonnations. However, in modifications 
to Revision No.4, the mine plan stated that as mining progressed towards this area, mining would 
cease should conditions degrade. 

The operation consumed a total ofapproximately 1.5 million gpd of groundwater. This came from 
primarily two sources. Of this total. 300,000 gpd were pumped from the underground works, and 
the remainder was withdrawn directly from the Henry Formation for such uses as makeup water in 
the preparation plant, sanitary water supplies and for underground dust suppression. However, the 
withdrawal of this amount was not anticipated to have any detrimental impacts to water quantity in 
the area. This conclusion is based on a report prepared for the Saline Valley Conservancy District 
(SVCD) by the lllinois State Water and Geological Surveys. The Surveys prepared a report on the 
feasibility of installing municipal water wells into the same aquifer that underlies the permit area. 
The report suggested a site approximately one half mile to the northwest of the permit area but 
easement problems forced the SVCD to instal) the three wells approximately 2500 feet from the 
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southwest comer of the permit area .. Information presented in the report prepared for the SVCD 
(poole and Sanderson, 1981) showed that for a weU with a capacity of 1.7 million gpd, drawdowns 
at a distance of 3000 feet away may be as much as 9.9 feet, based upon the constraints which are 
used to develop the aquifer model. However, at distances of one mile or more, the drawdown on 
the piezometric surface was estimated at less than two feet. Since the installation of SVCD' s three 
initial production weDs, SVCD has instaUed two additional pumping wells, one of which is located 
approximately 1400 feet west ofSluny No. S. It should be noted that there are several high capacity 
irrigation weJls in the area which are much closer to the SVCD wells. These may contribute to 
interference with SVCD's wells. Any future development on the part ofthe SVCD to install more 
wells or to expand its well field should take into account the impacts of water production from these 
sources as wen. 

Even though it is not anticipated that any adverse impacts will result to adjacent water levels, very 
little information was available to quantitatively assess the impacts of this operation on groundwater 
quality prior to the submittal of Revision No.6. The method by which the applicant was previously 
disposing of its coarse refuse material was the primary concern. A cut and fill method was used 
during most of the life of the mine. Trenches were dug approximately thirty feet deep and the refuse 
was placed into them. With a thin clay cover of approximately less than ten feet, the material was 
being placed into the aquifer itself. 

Under ambient conditions, measurements made by the applicant showed that the hydraulic gradient 
was quite low and hence any contamination would not move very far from the mine site . 
Additionally, once the pr~ction weU at the mine began operating, any contaminant would tend to 
be localized at the mine site. With the installation of a high capacity well field in relatively close 
proximity to the refuse disposal area, it became necessary for the applicant to employ more 
sophisticated analytical methods for the prediction of impacts to the hydrologic balance. 

Initially, the applicant used Random Walk, a mass transport groundwater model first developed by 
Prickett, et aI. (1981). The program takes into account physical characteristics of the aquifer, water 
withdrawals or injection, pollutant loading and movement rates. The study looked at the increases 
to total dissolved solids (TDS). Ambient conditions for this area assumed that initial TDS levels 
were approximately 338 parts per million (ppm). Results show that the IDS levels are not increased 
at the SVCD.weUs as long as the mine operates its pumping wells. This is due to the fact that the 
mine's pumping weDs produce a hydraulic gradient such that all infiltration at the mine goes to the 
mine's own supply well. However, when the wells at the mine are no longer active, the pollutants 
are predicted to move toward the SVCD wells. IDS is predicted to reach a maximum concentration 
of388 ppm in the SVCD wells approximately 30 years after the anticipated mine closure. This is 
because the mine's water supply well would no longer be functioning and the municipal wells would 
be the controlling &ctor in the area's hydraulic gradient. As the site is reclaimed and cover is placed 
over all of the waste areas, the flow to the aquifer is anticipated to diminish from the refuse areas. 
This will result in a slight reduction ofTDS concentration reaching the wells. The long term impact, 
30 years from mine closure, to the SVCD weDs is estimated at a final TDS concentration of373 ppm 
or an increase of 10.4 percent. Such an increase is not anticipated to be an adverse impact to the 
public water supply, as even with this increase, the final level is still well below..aIl applicable 
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drinking water standards. As a part of the study, severisl additional monitoring weDs were installed 
to gather basic information and provid~ calibration for their modeling study. For the most part, these 
wells were installed directly between the waste disposal area and the adjacent SVCD weDs. 

In 1985, the Department required Peabody to perfonn a hydrogeologic investigation of the site prior 
to issuance of Permit No. 34. The investigation utilized a numerical groundwater flow model and 
included an assessment of potential impacts to the Henry Aquifer by mining activities. The 
investigation showed that no significant groundwater impacts were occurring outside the mine site 
permit boundary. The report was accepted by the Department and Permit No. 34 was approved. 

In 1992, Peabody conducted a subsurface exp]oration·forthe proposed construction of Slurry Cell 
No.6. Additionally, Peabody commissioned a groundwater quality assessment in 1992 as a 
requirement of a pennit modification for the instal1ation of Slurry No. lA The assessment consisted 
of a geophysical delineation of the extent of impacted groundwater. The results showed that extent 
of groundwater impacted by mining activities was largely limited to the area within the permit 
boundary. Both IEP A and the Department responded filvorably to the report but required additional 
characterization of the nature and extent of impacted groundwater. . 

Most recently, a site characterization report and corrective action plan was prepared for the Peabody 
Coal Company Eagle No.2 Mine by GeoSyntec Consultants. The site characterization addressed 
concerns regarding the effects to groundwater quality from coal refuse areas and the potential effects 
to nearoy groundwater users. The additional characterization of impacted groundwater implemented 
by the 1992 study was incorporated by the site characterization report. 

A total of 25 monitoring wells were monitored biweekly beginning on December 13, 1994 and 
continued through March 23, 1995. The wells were sampled and analyzed for selected Class I water 
quality constituents. The results of the site characterization activities detennined that groundwater 
quality consists of elevated total dissolved solids (TDS) and sulfate concentrations which are limited 
to the area within the Permit No. 34 boundary except for small areas along the northern edge of the 
site. Sulfate comprises about 40 to 60 percent of the elevated IDS. Chloride, iron and manganese 
concentrations and pH observed from groundwater samples collected are within the ranges of 
background values for this area. ~hemical testing showed that the coal refuse material contains 
9 to 19 percent pyrite which generates acid rock drainage (ARD) upon exposure to air and water. 
The ARD is the primary factor contributing to the elevated IDS in the groundwater. 

The site characterization defined borrow areas which would provide suitable material for 
constructing a final cover system for the coal refuse materials. With this infonnation, a corrective 
action plan (CAP) was developed utilizing the site characterization results to supplement the 
reclamation plan. The CAP has two main elements: coal refuse (ARD) source control, and 
groundwater impact mitigation. The ARD source control element consisted of an enhanced final 
cover system for the coal refuse area to limit infiitration of precipitation and prevent further 
generation of ARD, which would help in decreasing IDS levels. The second element consists of 
three additional shallow groundwater extraction weDs to mitigate the areas beneath the site with 
greatest effects on groundwater. . ...." . 



Electronic Filing - Received, Clerk's Office, April 11, 2011

• 

• 

n. Findinss 

Surface Water The applicant proposes to leave 3.0 acres of developed water resources and 116.0 
acres of wetland wildlife in the permit area. The pre-mining conditions indicate that 17 acres of 
developed water resources existed. This reduction is a result of some of the area being changed to 
wetland wildlife. 

Surface water quality should not be significantly deteriorated as a result of these activities. 
Downstream increases may occur for. some parameters such as total dissolved solids. but the 
increases should not be so high as to cause adverse impacts in downstream water usage. 
Additionally. the applicant must at all times comply with all applicable State and Federal effiuent 
limits. Adherence to these Jimits will help to ensure that no adverse impacts occur to the hydrologic 
balance outside the permit area. 

Groundwater The proposed permit area is located in an area of excellent groundwater potential. The 
amount of groundwater still used by this operation will contribute to a constant drawdown of the 
piezometric surface in and adjacent to the permit area. However, based on information available to 
the Department, this usage combined with carefW development of the aquifer by future users, should 
ensure that the proposed operation will not adversely affect adjacent groundwater yields. 

Groundwater quality is not expected to be further impacted negatively with the approval of Revision 
No.6. Previous waste disposal practices initially caused concern that nearby municipal water 
supplies might be degraded. Revision No.6 incorporates the initiation of the corrective action plan, 
which consists of placement of an enhanced final cover system over the waste disposal area and 
additional groundwater extraction wells. The extraction wells will allow the operator to remove 
elevated IDS from the groundwater system in order to facilitate groundwater impact mitigation at 
the waste disposal area. 

In summary. the mine operated as an underground coal mining facility from 1968 until July 1993. 
The surface operations included six coal refuse management impoundments. Four of the six disposal 
areas initiated refuse disposal prior to the implementation of OMM's permanent program 
regulations. In 1982 SVCD constructed its weD field consisting of three pumping weDs which are 
located to the southwest of Peabody's surface facilities. Since the initial wen field construction., 
SVCD has installed two more wells, the last one being insta11ed in late 1995. Prior to the installation 
of the last SVCD well, the mine ceased operation and initiated reclamation. The operator, through 
Revision No.6, submitted a site characterization and corrective action plan which evaluates site 
characteristics and a plan to remediate impacts produced by refuse disposal at the site. The 
Department finds that the operator has submitted a plan that will positively impact effects of refuse 
disposal on the underlying aquifer. 

Therefore, the assessment and findings of the probable cumulative impact of all anticipated 
reclamation in the area on the hydrologic balance finds that the corrective action plan has been 
designed to mitigate groundwater impacts and prevent material damage to the hydrologic balance 
outside the permit area. . " . . 
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APPENDIXD 

DECISION ON PROPOSED POST-MINING LAND USE OF PERMIT AREA 

Post-mining land use has been approved in accordance with the requirements of 62 III. Adm. 
Code 1817.133. The surface land areas affected by underground mining activities will be restored 
in a timely manner to conditions that are capable of supporting the uses which they were capable of 
supporting before any mining, or to higher or better uses achievable under the criteria and 
procedures of 62 DI. Adm. Code 1817.133. 

The premining, approved post-mining and revised post-mining land use acreage of the Eagle No.2 
area are as follows: 

Original Approved Proposed 
Pre-mining Post-mining PQ~-mining 

Cropland 182.0 56.3 56.3 
Water Resources 17.0 1.3 3.0 
Pastureland 26.0 513.8 363.8 
Residential 0.0 0.2 0.2 
IndustriaVCommercial 323.0 16.0 21.5 
Wildlife Habitat I Wetland 0.0 0.0 142.8 
Forest 10.0 0.0 0.0 
Undeveloped 20.0 0.0 0.0 

Total illJl ~ ~ 

IBR 1 added 2.0 acres on October 28, 1995, IBR 2 added 2.0 acres on May 28, 1996, IBR 3 added 
1.0 acre on October 22, 1996, and IBR 7 added 4.6 acres on July 24, 1992. This is an increase of 
9.6 acres that was added to the original pre-mining pennit. 

Proposed wetland wildlife with 116.0 acres and proposed fish and wildlife (herbaceous) with 26.8 
have been combined in the proposed wildlife habitat/wetland category and equal 142.8 acres. 

A change in post mining land use is proposed due to the retention of the make-up and fresh water 
lakes as weD as the proposed east and south borrow areas. The proposed land use change includes 
an increase in water acres, an increase in wildlife habitat/wetland acres, and a decrease in pasture 
acres. The retention of the permanent impoundments wiD compliment the planned land use of pasture 
which is the currently approved land use for the Eagle No.2 slope area. In addition several power 
lines and roads are proposed to be retained for permanent access and future use by the local utility. 

The Department thus finds the land areas affected by surface coal mining activities will be restored 
in a timely manner to conditions that are capable of supporting the use which they were capable of 
supporting before mining or to higher or better use achievable under the criteria and procedures of 
62 m. Adm. Code 1817.133. The plan of restoration submitted by Peabody does not present any 
actual or probable hazard to public health or safety nor does it pose any actual threat of water 
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• diminution or pollution as indialted in Appendix C, and the proposed land uses foUowingmining are 
not impractical or unreasonable as all the post-mining land uses existed prior to mining and are found 
in the adjacent surrounding areas. The land uses are not inconsistent with any applicabJe land use 
policy or plan known to the Department and no objections were heard from any governmenta1 
agency with such authority. The plan does not involve unreasonable delay in implementation and 
is not in violation of any other applicable law known to the Department 

- ,;. .... '\ . 



Electronic Filing - Received, Clerk's Office, April 11, 2011



Electronic Filing - Received, Clerk's Office, April 11, 2011

........ ". 

TO: 

FROM: 

COMPANY MEMORANDUM 

J. B. coyne DATE: August 12, 1983 
D. G. McDonald 

K. D. Gastreich" 

RE : Coal Refuse 

I have reviewed Lee Wohlwend's July 28, 1983 memo regarding 
coal refuse disposal at Eagle #2. Based on normal refuse 
disposal procedures and the information outlined below, I 
believe there is a very high potential for pollution of a 
major aquifer used for public water supply. 

- The proposed refuse disposal lies immediately above 
the sand and gravel outwash of the Henry Formation 
which is a major shallow aquifer in that part of 
Illinois. Yields of 500 gpm or more are possible. 

- The area in question lies in an area designated as 
having a high ground water contamination potential 
because of the high hydraulic conductivity of the 
overlying unconsolidated material; shallow bedrock, 
and a high water table. (U.S. Geological Survey, 19B1). 

- Proposed gob areas No.3, No.4 and No.5 lie approximately 
2,000, 1,500 and 1,400 feet respectively, updip of the 
Saline Valley Conservancy District water supply wells. 

- The refuse will be disposed of above or at the area" 
ground water table'~ 

All of the above informationi~ndicates the potential for serious 
problems unless some type of inpermeable barrier is placed 
beneath the refuse to be disposed of. In addition, Allen 
Oertel, Illinois Department of Mines and Minerals Hydrologist, 
has experience and a special concern for the effects of this 
type of refuse disposal. Any type of refuse disposal plan 
submitted to IDM&M would likely have to meet very strict anti 
pollution criteria particularly in an environmentally critical 
area such as this. 

PC00896 
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J. B. Coyne August 12, 1983 
D. G. McDonald 

I recommend that the Environmental -Services Department work 
closely with Engineering to develop an acceptable plan for 
future refuse diSposal at Eagle 12. 

'UJ)~~ 
. D. Gastreich 

KDG:ls 

cc: R. A. Hill 
S. L. Wohlwend 

<" .<,. 

PC00897 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, 

Complainant, 

v. 

HERITAGE COAL COMPANY, LLC, 

Respondent. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PCB 99-134 

RESPONDENT HERITAGE COAL COMPANY, LLC'S RESPONSE TO 
COMPLAINANT'S REQUEST FOR ADMISSION 

Respondent, Heritage Coal Company, LLC ("HCC"), hereby responds to the Request To 

Admit Genuineness Of Document directed to Heritage by Complainant, People of the State of 

Illinois, on or about May 24, 2010, as follows: 

REOUEST: Please admit the genuineness of the attached document entitled "Company 
Memorandum" dated August 12, 1983, from K.D. Gastreich to J.B. Coyne and D.G. McDonald, 
regarding "Potential Ground Water the effects of Long Term Coal Refuse Disposal at Eagle #2," 
previously produced by the Respondent. 

RESPONSE: HCC admits that the document that is the subject of Complainant's request is a 

true, accurate, and complete copy of a document located in files possessed by Peabody Coal 

Company, LLC ("PCC") at the time that PCC produced certain documents contained in those 

files in response to requests for the production of documents directed by Complainant to PCC 

when PCC was the named Respondent in this matter. 

KCP-4027505-1 

· ... ~.: 
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Date: June 22, 2010 

KCP-4027S0S-1 

W. C. Blanton 
HUSCH BLACKWELL SANDERS LLP 
4801 Main Street 
Suite 1000 
Kansas City, Missouri 64112 
(816) 983-8000 (phone) 
(816) 983-8080 (fax) 
wc.blanton@ huschblackwellsanders.com (e-mail) 

Stephen F. Hedinger 
Sorling, Northrup, Hanna, Cullen & Cochran, Ltd. 
607 E. Adams St., Suite 800 
P.O. Box 5131 
Springfield, IL 62705 
(217) 544-1144 (phone) 
(217) 522-3173 (fax) 
sfhedinger@sorlinglaw .com (e-mail) 

ATTORNEYS FOR RESPONDENT, 
HERITAGE COAL COMPANY, LLC 

2 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing RESPONDENT 
HERITAGE COAL COMPANY, LLC'S RESPONSE TO COMPLAINANT'S REQUEST 
FOR ADMISSION has, this 22nd day of June, 2010, been placed in the U.S. Mail, first-class 
postage paid, addressed to: 

Thomas Davis 
Environmental Bureau 
Attorney General's Office 
500 South 2nd Street 
Springfield, Illinois 62706 

KCP-4027S0S-\ 

W. C. Blanton 
HUSCH BLACKWELL SANDERS LLP 
4801 Main Street, Suite 1000 
Kansas City, MO 64112 

3 



Electronic Filing - Received, Clerk's Office, April 11, 2011

AFFIDAVIT OF RICHARD P. COBB 

Richard P. Cobb, Professional Geologist ("P.G."), being first duly sworn, states as 

follows: 

1. The statements made in this affidavit are based upon my personal knowledge, and 

I am competent to testify thereto. 

2. I am currently employed by the Illinois Environmental Protection Agency 

("Illinois EPA"), located at 1021 North Grand Avenue East, P.O. Box 19276, Springfield, 

Illinois 62794-9276, as Deputy Manager of the Division of Public Water Supplies ("Division") 

and Manager of the Groundwater Section in the Bureau of Water ("BOW"). I have been 

employed by the Illinois EPA since July 1, 1985. My responsibility includes managing the: 

Groundwater Section, Field Operation Section, and the Administrative Support Unit of the 

Division. I also directly manage the BOW's Groundwater Section. The Groundwater Section 

applies Geographic Infonnation System ("GIS") programs, global positioning system ("GPS") 

teclmology, hydrogeologic models, 3D geologic visualization, vadose zone, groundwater flow, 

groundwater particle tracking, solute transport, and geochemical models, and geostatistical 

programs for groundwater protection and remediation projects. I have worked on the 

development of ground water legislation, rules and regulations. Specifically, I have served as a 

primary Illinois EPA witness before Senate and House legislative committees, and at Illinois 

Pollution Control Board ("Board") proceedings in the matter of groundwater quality standards, 

technology control regulations, cleanup regulations, regulated recharge areas, maximum setback 

zone, and water well setback zone exceptions. Furthennore, I have served as primary Illinois 

EPA witness in enforcement matters. (Attachment IV.) 
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3. During late 1990 and early 1991, I served as a member of the Illinois 

EP A's Groundwater Standards Team and participated in the development of Section 

620.450(b)(4) and (5) of the Board regulations. Section 620.450(b)(4) and (5) were 

promulgated to prohibit the use of an aquifer above an underground coal mine as a zone 

of attenuation for refuse disposal areas and impoundments that contain sludge, slurry, and 

precipitated process material coal preparation plants. Staff from the Illinois EPA's Mine 

Pollution Control Program ("MPCP") provided input to the Illinois EPA's Groundwater. 

Standards Team regarding their difficulties with protecting resource groundwater in 

relation to refuse disposal areas, and impoundments that contain sludge, slurry, and 

precipitated process material at coal preparation plants at underground coal mines. These 

difficulties are clearly documented in the Illinois Department of Natural Resources 

("IDNR") Office of Mines and Minerals COMM"), Results of Review, dated 9/27/96, for 

Revision Application No.6 to Permit No. 34-Eagle No.2 Mine, Appe1ldix C Assessment 

And Findings Of Probable CUJ1lulative Hydrologic Impact as follows: 

Even though it is anticipated that any adverse impacts will result to adjacent water 
levels, very little information was available to quantitatively assess the 
impacts of this operations on groundwater prior to the submittal of Revision 
No.6. The method by which the applicant was previously disposing of its coarse 
refuse material was the primary concern. A cut and fill method was used during 
most of the life of the mine. Trenches were dug approximately thirty feet deep 
and the refuse was placed into them. With a thin clay cover of approximately less 
than ten feet, the material was being paced into the aquifer itself. (Emphasis 
added) 

It is fair to say that any assessment by IDNR is only as accurate and valid as the 

baseline data as to pre-existing conditions and the predictive determination of probable 

consequences that may be documented by the permit applicant. This is especially true when we 

now know that the following input from Peabody's own in-house expert (Peabody Coal 

2 
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Company Memorandum, August 12, 1983, From.' K. D. Gastreieh, To: J B. Coyne and D. G. Me 

Donald) was not consistent with the predictive modeling submitted to IDNR: 

" ... that there was a verv high potential for pollution of a major aquifer used' 
for a public water supply ... a potential for serious groundwater contamination 
problems from "proposed gob areas No.3, No.4 and No.5 updip of the Saline 
Valley Conservancy District water supply wells ... unless some type of 
impermeable barrier is placed beneath the refuse to be disposed of." 
(Emphasis added) 

Mr. Gastreich's memo indicates that, even in 1983, the state of the art design for 

refuse disposal areas, and impoundments that contain sludge, slurry, and precipitated process 

material at coal preparation plants located in the recharge zone of a major aquifer above an 

underground coal mine should include an impenneable barrier (i.e. liner). Appendix I, attached 

to this Affidavit, illustrates a map of the Major Sand and Gravel Aquifers in Illinois (developed 

by the Illinois State Water Survey). The Board's Class I: Potable Resource Groundwater 

classification system was in part based on the operational definition of an aquifer used to prepare 

this map (Cobb R89-14(B) Testimony, p. 3, 1991). Water that moves into the saturated zone and 

flows downward, away from the water table is recharge. Generally, only a portion of recharge 

will reach an aquifer. The overall recharge rate is affected by several factors, including intensity 

and amount of precipitation, surface evaporation, vegetative cover, plant water demand, land use, 

soil moisture content, depth and shape of the water table, distance and direction to a stream or 

river, and hydraulic conductivity of soil and geologic materials. Appendix II, attached to this 

Affidavit, illustrates the Illinois' Potential for Aquifer Recharge Map (developed by the Illinois 

State Geological Survey and the Illinois State Water Survey), which is based on the probability 

of precipitation reaching the uppermost aquifer. The map is based on a simplified function of 

. depth to the aquifer, occurrence of major aquifers, and the potential infiltration rate of the soil. 

This simplification assumes that recharge rates are primarily a function of leakage from an 

3 



Electronic Filing - Received, Clerk's Office, April 11, 2011

overlying aquitard (fine grained non-aquifer materials). Moreover, recharge may also be 

occurring from outside of a watershed bOUlldary. The Henry Aquifer above the Heritage Coal 

Company, LLC ("BCC") Eagle No.2 underground coal mine ("Eagle No.2") is in an area with a 

very high potential for aquifer recharge, as shown in Appendix 1. In addition, the Henry Aquifer 

is a sole source of Class I ground.water in southeastem Illinois, as illustrated in Appendix II. 

The reason that refuse disposal areas and sludge, and slurry, and precipitated process 

material at a coal preparation plant are a significant threat, without proper containment measures, 

is because precipitation will move through the refuse disposal areas and sludge, and slurry, and 

precipitated process material producing a concentrated leachate high in inorganic contaminants 

and with a low pH that will migrate directly into the groundwater. This plume of contaminated 

groundwater will move down gradient as contaminants continue to be recharged through these 

refuse disposal areas and sludge, and slurry, and precipitated process materials. In the example 

of HCC, the refuse disposal areas were placed into the water table with no containment 

measures or devices and did contaminate Class I groundwater. Once an aquifer is contaminated 

with these inorganic contaminants arid pH ordinary treatment techniq~es at a potable. water 

supply well cannot be used to remove these contaminants. This represents significant 

degradation to existing and future beneficial uses of resource groundwater. 

Therefore, the Illinois EPA's Groundwater Standards Team that I participated in 

revised the standards sci that the appropriate standards for inorganic constituents or pH in 

groundwater should apply within an excavation at the surface of an underground mine. Flirther, 

the Illinois EPA developed a draft that included different provisions for refuse disposal areas and 

sludge, slurry, and precipitated process material at coal preparation plants at underground coal 

mines to' prevent contamination from migrating horizontally and vertically beyond a conservative 

4 
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point of compliance, while s.till maintaining appropriate standards for surface coal mines. The 

following revisions were done to include these provisions for refuse disposal areas and sludge, 

slurry, and precipitated process material at coal preparation plants located within the recharge 

area of an aquifer above an underground coal mine. First, the following provisions were 

stricken: 

e) Altemate Coal Mine Standards 

1) 'Notwithstanding Sections 620.310(a) and 620.320(a), after reclamation at 
a coal mine has been completed, the concentration of total dissolved solids 
(IDS) shall not exceed: 
A) The post mining ambient level or 3000 nIg/l, whichever is less, for 

groundwater vlithin an area: 
i) Bounded by a perimeter located 200 feet afOl:md the area 

from whicB overburd6fl has been remo,,zed; or 
ii) From 'Nhich coal has been extracted from an undergro:md 

coal mine; or 
B) The post mining ambient lever or 5000 mg/l, 'Nhichever is less, 

fur gro1::l:nd'.vater in underground coal mines and ifl areas 
reclaimed after surface coal mining if the IUiflOis Depa:t11'nent of 
Mines and Minerals and the Agency have detemlined that no 
signifioant resource groundwater eJeisted prior to miniflg. 

C) The chloride and sulfate standards specified ifl Sections 620.310 
and 620.320 do not apply to ground "'raters subject to tBe altemate 
TDS standard established by this section. 

2) The sta:tIdards set fu11h in subsection (e) (1) shall apply only ifthe coal 
mine Bas been permitted by the Illinois Depa:t1Iflent of Mines and 
Minerals, and applioable groundwater qliality monitoring has be6fl 
perfunned and reported to slich Depa:t1nIent. 

3) The standards set fu:rth in subsection (e) (1) shall apply only in aquifers. 

The requirements above were replaced by '620.450(b). Section 620.450(b)(1) 

states that the narrative standards found in 620.450(b)(2) and (b)(3) for inorganic constituents or 

pH in groundwater apply within an underground coal mine and not in the entire cumulative 

. hydrologic impact area ("CHIA") clear up to the land surface as they do for surface coal mines. 

Unlike in an underground coal mine, whereth~ overburden is left in place, the overburden and 

any aquifers found within it are literally removed at a surface coal mine. Section 620.450(b)(1) 

5 
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states that tbe narrative standards laid out in 620.450(b)(2) and (b)(3) apply to surface coal mines 

as noted below: 

b) Coal Reclamation Groundwater Quality Standards 

1) Any inorganic chemical constituent or pH in groundwater, within 
an underground coal mine, or within the cumulative impact area of 
groundwater for which the hydrologic balance has been disturbed 
from a permitted coal mine area pursuant to the Surface Coal 
Mining Land Conservation and Reclamation Act [225 ILCS 720] 
and 62 Ill. Adm. Code 1700 through 1850, is subject to this 
Section. 

2) Prior to completion of reclamation at a coal mine, the standards as 
specified in Sections 620.41O(a) and Cd), 620.420(a) and (d), 
620.430 and 620.440 are not applicable to inorganic constituents 

3) After completion of reclamation at a coal mine, the standards as 
specifiedin Sections 620.410(a) and (d), 620.420(a), 620.430, and 
620.440 are applicable to inorganic constituents and pH, except: 

A) The concentration of tot a! dissolved solids (TDS) must not 

i) The post-reclamation concentration or 3000 mg/L, 
whichever is less, for groundwater within the 

ii) The post-reclamation concentration ofTDS must 
not exceed the post-reclamation concentration or 
5000 mg/L. whichever is less, for groundwater in 
underground coal mines and in permitted areas 
reclaimed after surface coal mining if the Illinois 
Department of Mines and Minerals and the Agency 
have determined that no significant resource 
groundwater existed prior to mining (62 Ill. Adm. 
Code 1780.2I(f) and (fil); and 

B) For chloride, iron, manganese and sulfate, the post
reclamation concentration within the permitted area must 
not be exceeded. 

C) For pH, the post-reclamation concentration within the 
permitted area must not be exceeded within Class I: Potable 

6 
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Resource Groundwater as specified in -Section 
620.2IO(a)( 4). 

The phrase "not contained within the area from which overburden has been 

removed" was used to distinguish between mining practices at underground mines and surface 

mining. As stated above, the overburden is not removed at an underground mine because the 

mineral is extracted in the subsurface. That is the reason that subsidence is a concern in an 

underground mine because the overburden is still in place above the underground mine. 

Surface mining is a type of mining in which soil and rock overlying the mineral 

deposit (overburden) is removed and stock piled. Surface mining is used when commercially 

useful coal deposits are found near the surface. Refuse disposal areas and sludge, and slurry, and 

precipitated process material at a coal preparation plant had not been a threat to groundwater at 

surface coal mines. The Illinois Surface Coal Mining Land Conservation and Reclamation 

(SMCRA) at (225 ILCS 720 at Section 1.03(a)(24) includes a definition for surface mining 

operations which includes the tenn overburden pile, as follows: 

Surface mining operations" means (A) activities conducted on the surface of lands in 
connection with a surface coal mine or surface operations. Such activities include 
excavation for the purpose of obtaining coal including such common methods as contour, 
'Strip, auger, mountaintop removal, box cut, open pit, and area mining, coal recovery from 
coal waste disposal areas, the uses of explosives and blasting, and in situ distillation or 
retorting, leaching or other chemical or physical processing, and the cleaning, 
concentrating, or other processing or preparation, loading of coal at or near the mine site; 
and (B) the areas 'on which such activities occur or where such activities disturb the 
natural land surface. Such areas, include any adjacent land the use of which is incidental 
to any such activities, all lands affected by the construction of new roads or the 
improvement or use of existing roads to gain access to the site of such activities and for 
haulage, and excavations, workings, impoundments, darns, refuse' banks, dumps, 
stockpiles, overburden piles, spoil banks, culm banks, tailings, holes or depressions, 
repair areas; storage areas, processing areas, shipping areas and other areas upon which 
are sited structures, facilities, or other property or materials on the surface, reSUlting from 
or incident to such activities. (Emphasis added) , 
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[n contrast, the definition for underground mining operations at Section I.03(a)(26 jof SMCRA 

does not include the phrase overburden piles because there is no overburden removed to create 

such a pile. 

For a surface coal 111 ll1e , if there was an aquifer present it must be removed to 

mine the exposed coal seam. Therefore, there is no aquifer material present above the coal that 

is being mined in a surface coal mine. Thus, if refuse disposal areas, or sludge, slurry, and 

precipitated process material associated with a coal preparation plant are located in the pit of a 

surface mine, there is much less of a threat to groundwater contamination. However, becallse 

overburden is not removed at underground mine, placing refuse disposal areas and sludge, 

slurry, and precipitated process material at a coal preparation plant on or in the recharge area of 

an aquifer, without state of the ali containment measures and devices, poses a significant tIu'eat 

to groundwater. The reason that refuse disposal areas and sludge, slurry, and precipitated 

process material at a coal preparation plant are ~l significant threat, without state of the art 

containment measures and devices, is because precipitation will move through the refuse 

disp~sal areas and sludge, slurry, and precipitated process material producing a leachate high in 

inorganic contaminants and low pH that will migrate directly into the groundwater. This plume 

of contaminated groundwater moves down gradient as contaminants continue to be recharged 

through the uncontained r~fuse disposal areas and sludge, slurry, and precipitated process 

materials. Once an aquifer is contaminated with these inorganic contaminants and pH ordinary 

treatment techniques at a potable water supply well cannot be used to remove these 

contaminants, Therefore, Section 620.450(b)(4) and (5) were promulgated to require compliance 

with. Subparts B, C, and D, and the Groundwater Quality Standards as follows: 
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4) A refuse disposal area (not contained within the area from which 
removed) IS subject to the inorganic chemical 

A) 35 Ill. Adm. Code 302.Subpalis Band C, except due to natural 
causes, for such area that was placed into operation after February 
1, 1983, and before the effective date of this Part, provided that the 
groundwater is a present or a potential source of water for public or 
food processing; 

B) Section 620.440(c) for such area that was placed into operation 
prior to February 1, 1983, and has remained in continuous 
operation since that date; or 

C) Subpart D of this Part for such area that is placed into operation on 
or after the effective date of this Part. 

5) For a refuse disposal ru~ea (not contained within the area from which 
overburden has been removed) that was placed into operation prior to 
February 1, 1983, and is modified after that date to include additional area, 
this Section applies to the area that meets the requirements of subsection 
(b)( 4)(C) and the following applies to the additional area: 

A) 35 Ill. Adm. Code 302.Subpruis Band C, except due to natural 
causes, for such additional refuse disposal area that was placed into 
operation after February 1, 1983, and before the effective date of 
this Part, provided that the groundwater is a present or a potential 
source of water for public or food processing; and 

B) Subpart D·for such additional area that was placed into operation 
on or after the effective date of this Part. 

6) A coal preparatiol1 plant (not located in an area from which overburden 
has been removed) which contains slurry matelial, sludge or other 
precipitated process material, is subject to the inorganic chemical 
constituent and pH requirements of: 

A) 35 Ill. Adm. Code 302.SubpaIis B and C, except due to natural 
causes, for such plant that was placed into operation after Febmary 
1, 1983, and before the effective date of this Part, provided that the 
groundwater is a present or a potential source of water for public or 
food processing; 

B) Section 620.440(c) for such plant that was placed into operation 
prior to February 1, 1983, and has remained in continuous 
operation since that date; or 
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C) Subpart D for such pll:l111 that is placed into operation on or after 
the effective date of this Part. 

7) For a coal preparation plant (not located in an area from which overburden 
has been removed) which contains slurry material, sludge or other 
precipitated process material, that was placed into operation prior to 
February 1, 1983, and is modified after that date to include additional area, 
this Section applies to the area that l1'ieets the requirements of subsection 
(b)(6)(C) and the following applies to the additional area: 

A) 35 Ill. Adm. Code 302.Subparts Band C, except due to natural 
causes, for such additional area that was placed into operation 
after February 1, 1983, and before the effective date of this Part, 
provided that the groundwater is a present or a potential source of 
water for public or food processing; and 

B) Subpart 0 for such additional area that was placed into operation 
on or after the effective date ofth1s Part. 

5. The provisions for refuse disposal areas and sludge, and slutry, and precipitated 

process material were written to· take into account when mines were pennitted as well as the 

Board's groundwater quality standards that applied under 35 Ill. Adm. Code 302 Subpru1S Band 

C. The Board adopted the first groundwater standards that applied in Illinois in 1971. In 

addition to the Section 620.450(b), new provisions for refuse disposal areas and sludge, and 

slun'y, and precipitated process material were added to Section 620.240 to establish a three 

dimensional area around these potential sources of groundwater contamination. These 

provisions are parallel to the zone of attenuation ("ZOA") established by the Board for solid 

waste landfills at 811 and 814. The applicable groundwater standards are intended to apply 

beyond the following boundaries: 

f) . Groundwater which underlies a coal mine refuse disposal area not contained 
within an area from which overburden has been removed, a coalcornbustion 
waste disposal area ata surface coal mine authorized under Section 21(s) of the 
Act, or an impoundment that contains sludge, slurry, or precipitated process 
material at a coal preparation plant, in which contaminants may be present. if such 
area or impoundment was placed into operation after February 1, 1983, if the 
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owner and operator notifies the Agency in writing, and if the following conditions 
are met: 

1) The outell11ost edge is the closest practicable distance, but does not 
exceed: 
A) A lateral distance of 25 feet from the edge of such area or 

impoundment, or the property boundary, whichever is less; and 
B) A depth of 15 feet from the bottom of such area or .impoundment, 

or the land surface, whichever is greater; 
2) The source of any release of contaminants to groundwater has been 

controlled; 
3) Migration of contaminants within the site resulting from a release to 

. groundwater has been minimized; 
4) Anyon-site release of contaminants to groundwater has been managed to 

prevent migration off-site; and 
5) No potable water well exists within the outermost edge as provided 111 

subsection (e)(1). (Emphasis added) 

6. The Board's groundwater quality standards also were amended to include a 

requirement for addressing groundwater contamination through the implementation of a 

groundwater managernent zone ("GMZ") pursuant to Section 620.250. 

7. The Illinois EPA and Illinois Pollution Control Board amended Section 620.505 

to establish the points of compliance for refuse disposal areas and sludge, and sIUlTY, and 

precipitated process material at a coal preparation plant. Because groundwater monitoring in the 

aquifer at land surface prior to the start of mining in an underground' mine should be the basis for· 

determining the classification of groundwater in the surficial aquifer, Section 620.505 

Compliance Determination was amended as follows: 

3) For groundwater that underlies a coal mine refuse disposal area, a coal 
combustion waste disposal area, or an impoundment that contains sludge, slurry, 
or precipitated process material at a coal preparation plant, the outermost edge as 
specified in Section 620.240(f)(l} or location of monitoring wells in existence as 
of the effective date of this Part on a permitted site. 

8. These amendments were presented at a groundwater standards workshop on 

January 22, 1991. The Illinois Coal Association was invited to this workshop, and Zeigher Coal 
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Company participated. Following this workshop, the lIlinois EPA's third amended proposal was 

riled with the Board. Another groundwater standards workshop was sponsored by the Illinois 

EPA for additional stakeholder input on March 28, 1991. The Ulinois Coal Association was also 

invited to this workshop. 

9. On May 31, 1991 a revised proposal under Board Docket B [R89-14(b)] was 

submitted. This was supported by page 27 of my testimony provided to the Board on May 31, 

1991, as follows: 

Previous provisions for coal mine standards in this proposed regulation did not provide 
standards for certain type of coal wastes that are disposed of on the land surface, and are 
not contained within the area from which overburden has been removed. These units 
should be subject to standards if they are outside of the area in which overburden has 
been removed. These units typically contain coal refuse disposal waste, coal combustion 
waste or slurry material, sludge or other precipitated process material in a impoundment 
at a coal preparation plant. The Agency's mine pollution control program has been 
working with these waste units to assure that they have proper controls where usable 
ground waters or surface waters would be potentially impacted. 

10. Eagle No. 2 is an underground mine. Appendix III, attached to this Affidavit, 

illustrates a geologic cross section (prepared by Cad Kamp, P.G., of my staff) based on a 

geologic well log from the mine. This cross section shows 250 to 278 feet of geologic materials, 

or overburden, above the Number 5 Coal. The overburden of geologic materials was not 

removed for the mining of the Number 5 Coal at Eagle No.2, or to create the refuse disposal 

areas. Appendix I shows that this is a sole source of Class I groundwater in southeastern Illinois. 

Moreover, Appendix II' shows that there is a very high potential for aquifer recharge into the 

Henry Aquifer. 

The Henry Aquifer is located around and beneath the refuse disposal areas at the 

Mine, from a depth of approximately ten feet down to 125 feet below the ground surface. The 

Tefuse disposal areas were placed in a trench excavated down to the water table in the Henry 
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Aquifer l which is Class I groundwater. The reason that refuse disposal areas and sludge, slurry, 

and precipitated process material at a coal preparation plant are a significant threat, without 

proper containment measures or devices, is because precipitation will move through refuse 

disposal areas and sludge, slurry, and precipitated process material producing a concentrated 

leachate high in inorganic contaminants and low pH that will migrate directly into the 

groundwater. This plume of contaminated groundwater did move down grad!ent as 

contaminants continued to be recharged through the Mine's refuse disposal areas causing 

groundwater contamination. 

The natural circumstances surrounding the Henry Aquifer increase the need to pro~ect the 

groundwater. resources because the aquifer and Saline Valley Conservancy District community 

water supply (HCWS") wells are located in an area where pcAentially suitable aquifefs are 

limited, as illustrated Appendix L In the southern half ofthe State, the glacial deposits tend to be 

a thin layer 20-50 feet thick, dominated by clayey tills or loess. Low permeability rock is usually 

undemeath these glacial deposits. Sand and gravel, which are good aquifer material, usually 

occurs in thin and discontinuous stringers of sand, except in river valleys. 

The Saline Valley Conservancy District CWS wells are located within a river valley, and 

they draw from the Henry sand and gravel aquifer. Protecting this aquifer is critical, because 

sites for replacement wells would be difficult to find given the hydrogeology of Southern 

. Illinois. Moving laterally away from the river would yield groundwater that lacks the quality and 

quantity available from the wells the Saline Valley Conservancy District currently operates. 

Replacement wells would have to be located upstream or downstream along the river, and 

I Results of Review, dated9/27/96, for Revision Application No.6 to Permit No. 34-Eagle No.2 
Mine, Appendix C Assessment And Findiizgs Of Probable Cumulative Hydrologic Impact 
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constructing new wells and the necessary water mains to connect to existing infrastructure is 

costly. 

SUB7C~lED AN~ before me 
this day of > 201l. 

~~j;)~ ~TARY PUBLIC 

~ . Richard P. Cobb 
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Appendix· I. Maior Sand and G.'avel Aquifers in IL 
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Lake 
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County Boundary 
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Appendix II. Potential for Aquifer Recharge in Illinois 

~ . -'. Major River 

Lake 

_ High Potential for Recharge ----Low Potential for Recharge 
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'--J County Boundary 
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Appendix III 
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Work Experience 

Appendix IV 

CURRICULUM VITAE of 
RICHARD P. COBB, P.G. 

Deputy Ma/lager, Division of Public Water Supplies (DPWS), Bureau of Water (BOW), Illinois 
Environmental Protection Agency (EPA). (5/02- Present) My primary responsibilities include 
managing the: Groundwater Section, Field Operation Section, and the Administrative Support 
Unit of the Division. Further, I assist with administering the public water supervision program 
under the federal Safe Drinking Water Act ("SDWA") and the Wellhead Protection Program 
("WHPP") approved by the United States Environmental Protection Agency ('U.S. EPA"). 
Additionally, my responsibility includes the integration of source water protection with 
traditional water supply engineering and treatment practices, and to further assist with linking 
Clean Water Act and SDWA programs. I also directly manage the BOW's Groundwater. 
Section. The Groundwater Section applies Geographic Information System ("GIS") programs, 
global positioning system ("GPS") technology, hydrogeologic models (3D' geologic 
visualization, vadose zone, groundwater flow, groundwater particle tracking, solute transport, 
and geochemical models), and geostatistical programs for groundwater protection and 

_ remediation projects. The Groundwater Section also continues to operate a statewide ambient 
groundwater monitoring program for the assessment of groundwater protection and restoration 
programs. I also do extensive coordination with federal, state and local stakeholders including 
the Govemor appointed Groundwater Advisory Council ("GAC"), the·Interagency Coordinating 
Committee on Groundwater ("lCCG"), four Priority Groundwater Protection Planning 
Committees, Illinois Source Water Protection Technical and Citizens Advisory Committee, and 
with the Ground Water Protection Council ("GWPC"), Association of State Drinking Water 
Administrators ("ASD W A"), and the Association of State and Interstate Water Pollution Control 
Administrators ("ASWIPCA") to develop and implement groundwater protection policy, plans, 
and programs. I represent the BOW on Illinois EPA's: Contaminant Evaluation Group ("CEG"); 
Strategic Management Planning Team; Environmental Justice Committee; GIS Steering 
Committee; Information Management Steering Committee; and Leadership in Energy and' 
Environmental Design for Existing Building ("LEED-EB") Committee. Since starting with 
Illinois EPA in 1985, I have worked on the development of legislation, rules and regulations. I 
have also served as a primary Illinois EPA witness before Senate and House legislative 
committees, and at Illinois Pollution COlltrol Board ("Board") proceedings in the matter of 
groundwater quality standards, technology control regulations, cleanup regulations, regulated 
recharge areas, maximum setback zone, and water well setback zone exceptions. Furthermore, I 
have served as primary Illinois EPA witness in enforcement matters. 

Manager, Groundwater Section, DPWS, BOW, Illinois EPA. (9/92-5/02) My primary 
responsibilities included development and implementation of Illinois statewide groundwater 
quality protection, USEP A approved WHPP, and source water protection program. The 
Groundwater Section worked with the United States Geological Survey ("USGS") to refine 
Illinois EPA's ambient groundwater monitoring network using a random stratified probability 
based design. The Groundwater Section continued to operate a statewide ambient groundwater 
monitoring program for the assessment of groundwater protection and restoration programs 
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based on the new statistically-based design. I co-authored a Guidance Document for Conducting 
Groundwater Protection Needs Assessments with the Illinois State Water and Illinois State 
Geological Surveys. I also continued to conduct extensive coordination with federal, state and 
local stakeholders including the Govemor appointed GAC, the ICCG, four Priority Groundwater 
Protection Planning Committees, Illinois Source Water Protection Teclmical and Citizens 
Advisory Committee, and at the national level as Co-chair of the GWPC Ground Water Division 
to develop and implement groundwater protection policy, plans, and programs. I also served 
periodically as Acting Manager for the Division of Public Water Supplies. Additionally, the 
Groundwater Section provided hydrogeologic technical assistance to the BOW Pennit Section 
and Mine Pollution Control Program to implement source water protection, groundwater 
monitoring and aquifer evaluation and remediation programs. I continued to work on the 
development oflegislation, rules and regulations. I also served as a primary Illinois EPA witness 
at Board proceedings in the matter of groundwater quality standards, technology control 
regulations, regulated recharge areas and water well setback zone exceptions. Furthennore, I 
served as an Agency witness in enforcement matters. 

Acting M(Uwger, Groundwater Section, DPWS, BOW, Illinois EPA. (7/91-9192) My 
responsibilities included continued development and implementation of Illinois statewide 
groundwater quality protection, U.S. EPA approved WHPP, and ambient groundwater 
monitoring program. The Groundwater Section developed the 111inois EPA's WHPP pursuant to 
Section 1428 of the SDWA and was fully approved byU.S. EPA. Illinois EPA was the first state 
in U. S. EPA Region V to obtain this approval. I perfol111ed extensive coordination with state 
and local stakeholders including the Governor appointed GAC, the ICCG to develop and 
implement groundwater protection, plans, policy, and programs. Developed and implemented 
the establislm1ent of Illinois' Priority Groundwater Protection Planning Committees. Developed 
and implemented Pilot Groundwater Protection Needs Assessments. The Groundwater Section 
also provided hydrogeologic teclmical assistance to the BOW Pennit Section and Mine Pollution 
Control Program staff to develop groundwater monitoring and aquifer evaluation, remediation 
and/or groundwater management zone programs. I also served as a primary Agency witness at 
Board proceedings in the matter of groundwater quality standards and technology control 
regulations. Additionally, I served as an Agency total quality management ("TQM") facilitator, 
and TQM trainer. 

Manager of tlte Hydrogeology Unit, Groundwater Section, DPWS, Illinois EPA (7/88-7/91) 
Managed a staff of geologists and geological engineers that applied hydrogeologic and 
groundwater modeling principals to statewide groundwater protection programs. Developed, and 
integrated the application of GIS, GPS, geostatistical, optimization, vadose zone, solute 
transport, groundwater flow and particle tracking computer hardware/software into groundwater 
protection and remediation projects. Conducted extensive coordination with state and local 
stakeholders including the Governor appointed GAC and ICCG to develop and implement 
grOlmdwater protection policy, plans, and programs. Developed and implemented a well site 
survey program to inventory potential sources of contamination adjacent to community water 
supply wells. Additionally, I worked on the development of rules to expand setback zones based 
on the lateral area of influence of community water supply wells. Furthennore, I provided 
administrative support to the Section manager in coordination, planning, arid supervision of the 
groundwater program. I also assisted with the development of grant applications and subsequent 

19 



Electronic Filing - Received, Clerk's Office, April 11, 2011

management of approved projects. In addition, I assisted the section manager with regulatory 
and legislative development in relation to the statewide groundwater quality protection program. 
J also served on the Illinois EPA's Cleanup Obj ectives Team ("COT"). 

EnvirOllmental Protectioll Specialist I, II, lIud III, Groundwater Section, DPWS; Illinois EPA. 
(7/85-7/88) I was the lead worker and senior geologist in the development and implementation 
of Illinois statewide groundwater quality protection program. I worked on the development of 
lllinois EPA's ambient groundwater monitoring network, and field sampling methods and 
procedures with the USGS. I published the first state-wide scientific paper on volatile organic 
compound occurrence in community water supply wells in Illinois. In addition, I assisted with 
the development of A Plan Jor Protecting Illinois Groundwater, and the legislation that included 
the Illinois Groundwater Protection Act. 

ConSUlting Well Site Geologist, Geological Exploration (GX) Consultants, Denver Colorado. 
(3/81-12/83) I worked as a consulting well site geologist in petroleum exploration and 
development for major and independent oil companies. I was responsible for the geologic 
oversight of test drilling for the determination and presence of petroleum hydrocarbons. 
Prepared geologic correlations and performed analysis of geophysical logs, drilling logs and drill 
cuttings. Supervised and analyzed geophysical logging. Made recommendations for conducting 
and assisted with the analysis of drill stem tests and coring operations. In addition, I provided 
daily telephone reports and final written geologic reports to clients. 

Undergraduate Teaching Assistant, Geology Department, Illinois State University. (3/79-3/81) 
I was responsible for teaching and assisting with lecture sessions, lab sessions, aSSigImlent 
preparation and grading for Petrology, Stratigraphy and Geologic Field Technique courses. 

Undergraduate Education 

B.S Geology, 1981, Illinois State University ("ISU"). Classes included field geology at South 
Dakota School of Mines and Technology, and Marine Ecology Paleoecology at San Salvador 
Field Station, Bahamas 

Post Graduate Education 

Applied Hydrogeology, 1984, ISU Graduate Hydrogeology Program 

Ellgineerillg Geology, 1984, ISU Graduate Hydrogeology Program 

Geochemistry for Groundwater Systems, 1986, USGS National Training Center 

Hydrogeology of Waste Disposal Sites, 1987, lSU Graduate Hydrogeology Program 

Hydrogeology oJ Glacial Deposits in IllillOis, 1995, ISU Graduate Hydrogeology Program 

MODFLOW, MODPATHalld MT3D groundwater modeling, 1992, USGS National Training 
Center 
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24 HOlll' OccllpatiolUtl Health & Safety Tmillillg, 1994 

Computer Modeling of Grollndwater Systems, 1995, ISU Graduate Hydrogeology Program 

Introductio11 to Quality Systems Requirements alUl Basic Statistics, 2001, U.S. EPA 

Source Water Contamination Prevention Measures, 2001, U.S.EPA, Drinking Water Academy 

Fate ami Tramport Processes and Models, 2006, Risk Assessment and Management Group, 
Inc., 

Natiollal Response Framework (NRF) 1S-800.b, 2010, EMI 

Natiollal Respollse Plall (NRP), all Illtroduction 1S-800.a, 2007, EMI 

Natiollal Incident Management System (NIMS) all Illtroduction 1S-00700, 2006, Emergency 
Management Institute (EMI), . 

Illtermediate ICS for Expanding Incidellts 1S-00300, 2008, EMI 

ICS for Single Resources and Initial Actioll Incidents 1S-00200, 2006, EMI, 

Illtroductioll to the Incident Command System (ICS) 1S-00100, 2006, EMI 

License 

Licensed Professional Geologist 196-000553, State of Illinois, expires 3/3112013 

Certification 

Cm·tified Professional Geologist 7455, Certified by the American Institute of Professional 
Geologists 4/88 

Certified Total Quality Mallagel1tent Facilitator, 5/92, Organizational Dynamics Inc., 

Summary of Computer Skills 

I have utilized the following computer programs ARC VIEW, Aqtesolv, SURFER, WHPA, 
DREAM, AQUIFEM, MODFLOW, MODPATH, and MT3D. 

Professional Representation 

Illinois EPA liaison to the GAC and representative on the ICCG (1988 - present) 
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Senate Working Committee Oil Geologic Mapping. 

Illinois EPA representative and subcommittee chairman, State Certified Crop Advisory Board, 
and Ethics alUi Regulatory Subcommittee established in association with the American Society 
of Agronomy/American Registry of Certified Professionals in Agronomy, Crops and Soils (1995 
- 2001) 

Illillois groulldwater quality standards regulatiolls tecllllical work group (1988 - 1991). 

lCCG State Pesticide Managemellt Plan Subcommittee for the protection of groundwater. 

Illinois EPA representative, State task group involved with developing the siting criteria for a 
low level radioactive waste site in Illinois. 

Fresh Water Foundation's Groundwater Information System (GWIS) project in the great lakes 
basin. 

111inois EPA technical advisor, four priority regional grollndwater protection planning 
committees designated by the Director to advocate groundwater protection programs at the local 
level (1991 - present) 

Groundwater Subcommittee oftlte Natiollal Section 305(b) Report, of the Clean Water Act 
Consistency Workgroup. 

Grollmi WClter Protection Council's Wellhe{ld Protection Subcommittee. 

Co-Chair, Groundwater Divisioil of the GWPC on (September 1997 to 2003) 

Chaim1an, Illinois' Source Water Protec.tion Technical and Citizens Advisory Committee. 

United States Environmental Protection Agency Natioltal Ground Water Report Work Group. 
One of 10 state representatives serving on a work group sponsored by U.S. EPA headquarters 
charged with development of a national report to be submitted to the U.S. Congress on the status 
and needs for groundwater protection programs across the country. (January 1999 to J ul y 2000) 

Illinois EPA representative, Nortileastem Illinois Plallnillg Commission Water Supply Task 
Force. The purpose of this task force is to assist the Commission in the development ofa 
Strategic Plan for Water Resource Management. (March 1999 to 2001) 

GWPCIU.S. EPA Futures Forum Work Group providing input on source water protection for 
the next 25 years. (January 1999 to 2001) 

GWPCIASDWA work group providing input into the U.S. EPA Office of Ground and 
Drillking Water Strategic Plan for Source Water Protection. June 2000 to March 2005. 
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Co-Chair, U.S. EPA HeadquarterslGWPCIASDWAIASWIPCA workgroup to develop the 
second Ground Water Report to Congress. March 2002 -present. 

Chair, ICCG Groundwater Contamination Response Subcommittee responsible for developing 
a new strategy for responding to groundwater contamination and the subsequent notification of 
private well owners. March 2002 - April 2002. 

Illinois EPA representative, ICCG Water Quantity PlwlIling Subcommittee working on 
development of a surface and groundwater quantity- planning program for Illinois. June 2002 -
January 2003 

Chair, ICCG Right-to-Kllow (RTK) Subcommittee, 2006 

GWPC, Groundwater Science and Research Advisory Board, 2007 

Professional Affiliation 

American Institute of Professional Geologists 
Illinois Groundwater Association -
Ground Water Protection Council 
National Groundwater Association -Association of Groundwater Scientists and Engineers 
Sigma Xi - The Scientific Research Society 

Honors 

Sigma Xi - Elected to Sigma Xi The Scientific Research Society for undergraduate research 
conducted and presented to the Illinois Academy of Science. 4/81 

Director's COlllmendation Award - Participation in the development of the City of Pekin, II. 
Groundwater Protection Program and commitment to the protection of Illinois groundwater. 7/95 

Certificate of Appreciation - Outstanding contribution to the development of the Ground Water 
Guidelines for the National Water Quality Inventory 1996 Report to Congress from the United 
States Environmental Protection Agency Office of Ground Water and Drinking Water. 8/96 

Groundwater Science A clzievement Award - Illinois Groundwater Association for outstanding 
leadership and service in the application of groundwater science to groundwater protection in 
Illinois and in the development ofthe wellhead protection program and pertinent land-use 
regulations. 11/97 

Certificate of Appreciation - GWPC for distinguished service, remarkable dedication, valuable 
wisdom and outstanding contribution as a GWPC member, division co-chair and special 
committee member. 9/99 
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Drinkillg Water Hero Recognition - United States Environmental Protection Agency 
Administrator Carol Browner at the 251h Anniversary of the Federal Safe Drinking Water Act 
Futures Forum in Washington D.C. 12/99. 

Certificate ,~r Recognition United States Environmental Protection Agency Region V 
Administrator Fred Lyons for outstanding achievements in protecting Illinois' groundwater 
resources. l2/99 

Exemplal:V Systems ill Governmellt (ESIG) Award - Nomination by the Govemor's Office of 
Technology from the Urban and Regional Information Systems Association (URIS A) for the 
lllinois EPA's Source Water Assessment and Protection Internet Geographic Information 
System. 6/01 

Expert Witness Experience 

IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS (35 ILL. ADM. CODE 
620), R89-14CB) (Rulemaking). Subject: I served as the principal witness recommending 
adoption of this Illinois EPA Agency proposal. R89-14(B) was adopted by the Board. The 
standards became effective January 1991. 

STATE OIL COMPANYvs. DR. KROl\TE. McHENRY COUNTY and ILLINOIS EPA, PCB 
90-102 (Water Well Exception). Subject: This case involved obtaining an exception from the 
owner of a non-community water supply well for placing new underground gasoline storage 
tanks within the 200-foot setback zone of well. I served as the principal witness for Illinois EPA 
on this case. The Board granted the exception with conditions. 

People vs. AMOCO OIL COMPANY and MOBIL CORPORATION, Case no. 90-CH-79, Tenth 
.T udicial Court, Tazewell County, Illinois. Subject: Groundwater contamination reSUlting from 
releases at above ground bulk petroleum storage tem1inals resulting in violation of Illinois' 
Groundwater Quality Standards Regulations (35 Illinois Administrative Code 620). I served as 
the principal Illinois EPA witness on this case .. The case was settled with a penalty of$125,000 
and the requirement of a comprehensive corrective action program. 

IN THE MATTER OF: GROUNDWATER PROTECTION: REGULATIONS FOR EXISTING 
AND NEW ACTIVITIES WITHIN SETBACK ZONES AND REGULATED RECHARGE 
AREAS (35 ILL. ADM. CODE 601, 615, 616 and 617), R89~5 CRulemaking). Subject: I served 
as the principal Illinois EPA witness supporting adoption of this Agency proposal. R89-5 was 
adopted by the Board and became effective January 1992. 

HOUSE BILL 171 METHYL TERTIARY BUTYL ETHER (MTBE) ELIMINATION ACT, 
House Environmental and Energy Committee. Subject: This law required the phase out MTBE 
within 3 years of enactment. I served as a principal Illinois EPA witness in support of the 
proposed legislation. The legislation was adopted as Public Act 92-0132 on July 242001. PA 
92-132 required the ban ofMTBE within three years. 
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IN THE MATTER OF: GROUNDWATER OUALITY STANDARDS (35 ILL. ADM. CODE 
620), R93-27 (Rulemaking). Subject: I served as the principal Illinois EPA witness 
recommending amendments of new constituent standards in this Agency proposal. 

SHELL OIL COMPANY vs. COUNTY ofDuPAGE and THE ILLINOIS ENVIRONMENTAL 
PROTECTION AGENCY, PCB 94-25 (Water Well Setback Exception). Subject: A new 
underground gasoline storage tank was seeking an exception from the Illinois Pollution Control 
Board in relation to a private drinking water supply well setback zone. The DuPage County and 
the Illinois EPA held that the tank would be a significant hazard and opposed the exception. I 
served as the plincipal Illinois EPA witness. Shell withdrew the petition from the Board after 
hearings were held. 

People ex reI. Ryan v. STONEHEDGE, INC., 288 IlLApp.3d 318, 223 IlI.Dec. 764,680 N.E.2d 
497 (Ill.App. 2 Dist. May 22, 1997). Subject: The State brought EnvirolU11ental Protection Act 
action against company engaged in business of spreading deicing salt, alleging that salt stored on 
company's industrial property leaked into area's groundwater supply, thereby contaminating it. 
The Circuit COllrt, McHenry County, James C. Franz, J., granted company's motion for summary 
judgment. State appealed. The Appellate COUlt, Colwell, J., held that: (1) wells existing before· 
Illinois Water Wel1 Construction Code was enacted are not "grandfathered" in as being in 
compliance with Code, so as to be automatically subject to testing for groundwater 
contamination, and (2) fact issues precluded summary judgment on claim arising from alleged 
deposit of at least 50,000 pounds of salt in pile within 200 feet of two existing water supply 
wells. Affim1ed in part and reversed in part; cause remanded. 

People vs. STONEHEDGE INC. Case no. 94-CH-46, Circuit Court of the 19th Judicial Circuit. 
McHenry County. Subject: This case ii1Volved a violation of the potable well setback zone 
provisions of Section 14.2 of the Illinois Environmental Protection Act. Stonehedge Inc. placed 
a salt pile of greater than 50,000 pounds within the 200 foot setback of multiple private drinking 
water supply wells. I served as an Agency principal witness. Stonehedge Inc. was found to be 
guilty of violating the setback prohibition in this case and was assessed a penalty of$I,500 and 
attomeys fees of $4,500. 

SALINE V ALLEY CONSER V ANCY DISTRICT vs. PEABODY COAL COMPANY, Case 
No. 99-4074-JLF, United States District Court for the Central District of Illinois. Subject: 
Groundwater contamination from the disposal of 12.8 million tons of coarse coal refuse, slurry 
and gob. Witness for the Illinois EPA. This is an on-going case. 

IN THE MATTER OF: PROPOSED REGULATED RECHARGE AREAS FOR PLEASANT 
VALLEY PUBLIC WATER DISTRICT, PROPOSED AMENDMENTS TO (35 ILL. ADM. 
CODE 617)' ROO-17 (RuJemaking). Subject: I served as the principal Illinois EPA witness 
supporting adoption of this Agency proposal. The proposal was adopted on July 26,2001 and 
became effective September 1,2001. 

IN THE MATTER OF: PROPOSED AMENDMENTS TO TIERED APPROACH TO 
CORRECTIVE ACTION OBJECTIVES (35 Ill. Adm. Code 742), (ROO-19(A) and ROO-19(B» 
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(Rulemaking). Subject: I served as a supporting Illinois EPA witness recommending inclusion 
of MTBE in this Agency proposal. 

IN THE MATTER OF: NATURAL GAS-FIRED, PEAK-LOAD ELECTRICAL 
GENERATION FACILITIES (PEAKER PLANTS), RO 1-1 0 Clnfol111ational Hearing) Subject: I 
served as a supporting Illinois EPA witness to discuss the impact of peaker plants on 
groundwater. 

IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS AND COMPLIANCE 
POINT AMENDMENTS (35 ILL. ADM. CODE 620), ROl-14 (Rulemaking). Subject: I 
served as the principal Illinois EPA witness recommending amendments of a groundwater 
standard for MTBE and compliance point determinations in this Agency proposal. The Board 
adopted the proposal unanimously on January 24,2002. 

TERESA LeCLERCQ; AL LeCLERCQ; JAN LeCLERCQ; WALT LeCLERCQ, individually; 
and on behalf of all persons similarly situated vs. THE LOCKFORMER COMPANY, a division 
of MET-COIL SYSTEMS CORPORATION, Case no. 00 C 7164, United States District Court, 
Northern District of Illinois. Subject: r was called as a witness by Lockformer Company to 
testify about a Well Site Survey prepared and published in 1989 by the 1I1inois EPA for Downers 
Grove community water supply. 

TERESA LeCLERCQ; AL LeCLERCQ; JAN LeCLERCQ; WALT LeCLERCQ, individually; 
and on behalf of all persons similarly situated vs. THE LOCKFORMER COMPANY. a division 
of MET-COIL SYSTEMS CORPORATION, Case no. 00 C 7164, United States District Court, 
Northern District of Illinois. Subject: I was called as a witness by Lockformer Company to 
testify about groundwater contamination in the Lisle and Downers Grove area. 

HOUSE BILL 4177 PRIVATE WELL TESTING PROPERTY TRANSFER and DISCLOSURE 
ACT, House Environmental and Energy Committee. Subject: Legislation to require volatile 
organic chemical contamination testing of private wells at the time of property transfer and 
reporting to the Illinois Department of Public Health and the Illinois EPA. I served as a principal 
Illinois EPA witness in support of the proposed legislation. The legislation was not supported 
due to the opposition from the realtors association. 

MATTER OF PEOPLE vs. PEABODY COAL, PCB 99-134 (Enforcement). Subject: the State 
of Illinois developed an amended complaint against Peabody Coal Company (PCC) for violation 
of the groundwater quality standard for total dissolved solids, chloride, iron, manganese, and 
sulfate. I developed testimony to address PCC's affirmative defense of challenging the basis for 
the groundwater quality standards for these contaminants. 

IN THE MATTER OF: PROPOSED AMENDMENTS TO TIERED APPROACH TO 
CORRECTIVE ACTION OBJECTIVES (35 Ill. Adm. Code 742) (TACO), (Rulemaking). 
Subject: I served as the Illinois EPA witness supporting amendments TACO to include wellhead 
protection areas. September 2004. 
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MAXMIUM SETBACK ZONES FOR MARQUETTE HEIGHTS PUBLIC WATER SUPPLY 
(35 ILL. ADM. CODE 618)' R05-09 (Rulemaking). Subject: Pursuant to request by the Village 
of Marquette Heights the Illinois EPA developed a maximum setback zone for the Marquette 
Heights community water supply wells. I served as Illinois EPA's principal witness. The 
proposal was adopted on May 4,2006. 

IN THE MA TIER OF: STANDARDS AND REQUIREMENTS FOR POTABLE WATER 
WELL SURVEYS AND FOR COMMUNITY RELATIONS ACTIVITIES PERFORMED IN 
CONJUNCTION WITH AGENCY NOTICES OF THREATS FROM 
CONTAMINATION UNDER P.A. 94-134 (35 Ill. Adm .. Code 1505)' R06-023 (Rulemaking), 
JANUARY 2006. I served as an Agency panel witness to support the adoption of the RTK 
regulation. 

IN THE MATTER OF: PROCEDURES REQUIRED BY P. A. 94-849 FOR REPORTING 
RELEASES OF RADIONUCLIDES AT NUCLEAR POWER PLANTS: NEW 35 Ill. Adm. 
Code 1010, R07-20. I served as the Agency primary witness in this proceeding. 

IN THE MATTER OF: GROUNDWATER QUALITY STANDARDS (35 ILL. ADM. CODE 
620), R08-18 (Rulemaking). Subject: I served as the principal witness recommending 
amendments and updates to the exiting regulation. These regulatory amendments are still 
pending before the Board. 

IN THE MATTER OF: IN THE MATTER OF: AMEREN ASH POND CLOSURE RULES 
(HUTSONVILLE POWER STATION): PROPOSED 35 ILL. ADM. CODE PART 840.101' 
THROUGH 840.144 (R09-21) (Rulemaking - Land) Subject: I served as the one of principal 
witnesses on this site specific regulation. These regulatory amendments were adopted by the 
Board on January 20.2011. 

PEOPLE OF THE STATE QF ILLINOIS vs., EXELON CORPORATION (No. 06 MR 248), 
Will County Circuit Court. Subject: I served as one of the primary Illinois EPA technical 
witnesses in a case where the State of Illinois and Will County sued Exelon for water pollution 
and exceeding grouridwater standards beginning in 2001 at its Dresden Nuclear Generating 
Station near Morris. Exelon will pay more than $1 million to resolve three civil complaints 
stemming from radioactive tritium leaks at the Braidwood, Bryon and Dresden nuclear power 
plants. 

Publications 

Cobb, R.P., 1980. Petrography of the Roux Limestone ill Missouri. Transactions of the Illinois 
Academy of Science Annual Conference, Illinois Wesleyan, Bloomington, IL. 

A Plan for Protecting Illinois Groundwater, 1986, Illinois Environmental Protection Agency, 
January. 65 p. 

Cobb, R.P., and Sinnott, c.L., 1987. Organic Contaminants in Illinois Groundwater. 
Proceedings of the American Water Resources Association, Illinois Section, Annual Conference, 
Champaign, IL, Apri128-29, p. 33-43. 
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Clarke, RP., and Cobb, R.P., 1988. Winnebago County Groundwater Study. lllinois 
Environmental Protection Agency. 58 pp. 

Groundwater ;11 illiuois: A Threatened Resource, A Briefing Paper Regarding the Need for 
Groundwater Protection Legislation, April 1987, Governors Office and Illinois Environmental 
Protection Agency, 34 pp. 

Clarke, R.P., Cobb, RP. and c.L. Sinnott, 1988. A Primer Regarding Certain Provisiolls of the 
Illinois Groundwater Protection Act. Illinois Environmental Protection' Agency. 48 pp. 

Cobb, RP., etal, 1992. Pilot Groundwater Protection Needs Assessment for the City of Pekin. 
Illinois Environmental Protection Agency. III pp. 

Cobb, RP., 1994. Briefing Paper alld Executive Summary on the Illinois Groundwater 
Protection Act (lnd Groundwater Protection Programs with Recommendations from the 
Illinois Ellvirollmental Protection Agency Regarding the Sitillg of a Low Level Radioactive 
Waste Site. Presented to the Low Level Radioactive Waste Task Force on December 9, 1994 in 
Champaign- Urbana. 

Cobb, R.P., 1994. A1easuring Grmwdwcter P:'otectiolt Program Success. In the proceedings of 
a national conference on Protecting Ground Water: Promoting Understanding, Accepting 
Responsibility, and Taking Action. Sponsored by the Terrene Institute and the United States 
Environmental Protection Agency in Washington D.C., December 12-13, 1994. 

Cobb, R.P., Wehmlan, H.A., and R.C. Berg, 1994. Groundwater ProtectiOIl Needs Assessment 
Guidance D(Jcument. Illinois Environmental Protection Agency. +94 pp. 

Cobb, RP., and Dulka, W.A., 1995. IllillOis Prevention Efforts: The Illinois Groulldwater 
Protection Act Provides a Ullified Prevention-Oriented Process to Protect Groundwater as a 
Natural and Public Resource, The AQUIFER, Journal of the Groundwater Foundation, Volume 
9, Number 4, March 1995. 3pp. 

Cobb, R.P., 1995. bttegration of Source Water Protection into a Targeted Watersh.ed Program. 
In the proceedings of the Ground Water Protection Council'S Annual Ground Water Protection 
Forum in Kansas City Missouri. 

Dulka, W.A., and RP. Cobb, 1995. Grassroots Group Forges Groundwater Protection Law. 
American Water Works Association, Opflow, Vol. 21 No. 3 .. 2pp. 

Cobb, RP., 1996. A Three Dimensional Watershed Approach.: Illinois Source Water 
Protection Program. In the proceedings of the Ground Water Protection Council's Annual 
Ground Water Protection Forum in Minneappolis Minnesota. 
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Cobb, R.P., and W.A. Dulka, 1996. Discussion Documellt on the Development of a Regulated 
Recharge Area for the Pleasant Valley Public Water District. Illinois Environmental Protection 
Agency. pp 28. 

Cobb, R.P., 1996. Illinois Source Water Protection Initiatives-Groundwater Perspective. In 
the proceedings of the American Water Works Association's Annual Conference and Exposition 
in Toronto Canada. pp 585- 594. 

Cobb, R.P., and Dulka, W.A., 1996. Illinois Comllluility Examines Aquifer Protection 
Measures. American Water Works Association Journal. p10. 

Cobb, R.P., etal. October 1999, Ground Water Report to Congress, United States Environmental 
Protection Agency. 

Cobb, R.P., December 200 1. Using An Internet Geographic Information System (GIS) to 
Provide Public Access to Hydrologic Data, Association of Groundwater Scientists and 
Engineers, National Groundwater Association, National Conference Proceedings, Nashville, 
Tennessee. ' 

Cobb, RP., September 2001, Regulated Recharge Area Proposal for the Pleasant Valley 
Public Water District, Ground Water Protection Council Annual Forum Proceedings, Reno 
Nevada, 13 pp. 

Wilson, S., Cobb, R.P., and K. Runkle, January 2002. Arsenic in Illinois Groundwater. Illinois 
State Water Survey, Illinois Environmental Protection Agency, and Illinois Depmiment of Public 
Health. http://www.epa.state.i1.us/water/groundwater/publications/arsenic/index.html, 7 pp. 

R.P., Cobb, August 2002, Development of Water Quantity Planning and Protection in Illinois 
-A New Direction, Proceedings of the Annual Ground Water Protection Council Technical 
Forum, San Francisco, California, 10pp. 

P.e. Mills, KJ. Halford, R.P. Cobb, and DJ. Yeskis, 2002. Delineation of the Troy Bedrock 
Valley and evaluation ofgrollnd-water flow by particle tracking, Belvidere, Illillois, U.S. 
Geological Survey Water-Resources Investigations Report 02-4062, 46 pp. 

Illinois Environmental Protection Agency's Homeland Security Strategy, March 2003, 20pp. 

Illinois Environmental Protection Agency' Strategic Plan, Bureau of Water Section, September 
2003,pp. • 

Opillions and Conclusions of Richard Cobb for the Matter of People v. Peabody Coal, PCB 
99-134 (Enforcement), May 23,2003.60 pp. 

Cobb, RP., Fuller, C., Neibergall, K., and M. Carson, February 2004. Community Water Supply 
Well Shooting/Blasting near the Hillcrest Subdivision Lake County, Illinois Fact Sheet. 
Illinois Environmental Protection Agency. 4 pp. 
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Additional Legislative Publications that I Participated in Developing 

A Pl{wfor Protecting Illinois Grollndwater, Illinois Environmental Protection Agency, January 
1986.65 p. 

Groundwater ill Illillois: A Threatened Resource, A Briefing Paper Regarding the Need for 
Groltlubvater Protection Legislatioll, Governors Office and Illinois Environmental Protection 
Agency, April 1987. 34 pp. 

Illinois Groundwater Protectioll Act, Public Act 85-0863, September 1987. 68 pp. 

PubliC Act 92-0132 (j~1TBE Elimination Act), July 24 200l. 

Executive Order #5 - requires the ICCG to designate a subcommittee to develop an integrated 
groundwater and surface water resources agenda and assessment report. The report shall analyze 
the burden's on Illinois finite water resources, quantify Illinois' water resources, and prioritize an 
agenda to plan for the protection of these water resources. The Director of the Department of 
Natural Resources chaired this subcommittee. The ICCG and GAC shall use the subcommittee's 
agenda and report to establish a water-quantity planning procedure for the State. The Governor 
signed e;~cclltive order #5 on Earth D:lY April :!:!, :!001. 

Amendments to Sectiolls 2,3 and 4 of the Illinois GrouII dwater Protection Act 4] 5 lLCS 55/2 
to establish a Groundwater and Surface Water Quantity Protection Planning Program, January 
2002, 3 pp. These amendments were never adopted due to opposition from the Illinois Fann 
Bureau. 

Public Act 92 -652 (Senate Bill 2072)- Amends the Illinois Groundwater Protection Act to 
require the Environmental Protection Agency to notify the Department of Public Health, unless 

. notification is already provided, of the discovery of any volatile organic compound in excess of 
the Board's Groundwater Quality Standards or the Safe Drinking Water Act maximum 
contaminant level. The Governor signed this into law as Public Act 29-652 (effective July 25, 
2002). 

House Bill 4177 - Amends the Illinois Groundwater Protection Act. Provides that before 
property that has a well used for drinking water on it can be sold, the owner must have the well 
water tested for volatile organic chemical groundwater contaminants. Provides that ifthe well 
water does not meet the Illinois Pollution Control Board's Groundwater Quality Standards (35 II 
Adm Code Part 620), the owner shall notify the Illinois Department of Public Health (IDPH) and 
the prospective buyer of the property. The realtors association July 2002 opposed House Bill 
4177. 

House Resolution 1010 - The resolution drafted by in cooperation with Senator Patrick Dunn' 
staff urge the Illinois Environmental Protection Agency to further strengthen its public outreach 
efforts by developing, after negotiations with individuals representing areas affected by 
contamination and other relevant State agencies, a procedure to notify property owners whenever 
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the Agency has confinned an exceedence of applicable health and safety standards, using 
scientifically credible data and procedures under Illinois regulations. HR 1010 was adopted by 
voice vote on June 1,2004. 

Public Act 94-314 (Sell ate Bill 0214) - This is referred to as Right-to-Know (RTK) law. The 
law includes providing the Illinois EPA with administrative order authority (AO), inf0ll11ation 
order authority, and established the requirements for providing notices to residents or business 
exposed or potentially exposed to contamination. The Illinois EPA had been seeking this type of 
AO authority for the past 35 years. Senate Bill 0214 was unanimously passed by both the Senate 
and the House May 2005. The legislation was signed into law by the Govemor July 27,2005. 

Public Act 94-849 (House Bill 1620) - Amends the Environmental Protection Act. Requires the 
owner or operator of a nuclear power plant to report to the Environmental Protection Agency any 
unpellnitted release of a contaminant within 24 hours. The bill was signed by the Govemor on 
June 12,2006. 

Public Act 96-0603 (Crestwood Bill) - Amends the Environmental Protection Act. This law 
requires the owners and operators of community water systems to maintain certain documents 
and to make those documents available to the Agency for inspection during normal business 
hours. Provides that the Agency shall provide public notice within 2 days after it refers a matter 
for enforcement under Section 43 or issues a seal order under subsection (a) of Section 34. 
Further, the bill provides that the Agency must provide notice to the owners and operators of the 
community water system within 5 days after taking one of these actions. Moreover, the bill 
requires that within 5 days after receiving that notice, the owner or operator of the community 
water system must send a copy of the notice to all residents and owners of premises cOlmected to 
the cOlllinunity water system. In addi tion, indirect notification of institutional residents is 
provided. Requires the owner or operator of the community water system to provide the Agency 
with proof that the notices have been sent. Sets forth similar notice requirements that must be 
complied with when groundwater contamination poses a threat of exposure to the public ab.ove 
the Class I groundwater quality standards. The bill creates a civil penalty for violations of these 
notice requirements, and makes it a felony to make certain false, fictitious, or fraudulent 
statements. The bill passed both houses on May 30,2009. The bill was sent to the Govemor for 
signature on June 26,2009, and was signed into law on August 24, 2009. 

Public Act 096- j 3 66 - Amends the Environmental Protection Act. This new law requires public 
water supplies to submit a corrective action plan to the Illinois EPA upon the Agency's issuing a 
right-to-know notice upon verifying that the finished public water has in fact exceeded 50% of 
the MCL for carcinogenic VOCs. Requires the response plan to include periodic sampling to 
measure and verify the effectiveness of the response plan, but also requires the Illinois EPA to 
take into account the technical feasibility and economic reasonableness of the response plane in 
approving, modifying, or denying the response plan. Signed into law on July 28, 2010; effective 
July 28,2010. 

31 



Electronic Filing - Received, Clerk's Office, April 11, 2011

AFFIDA VIT OF WILLIAM E. BUSCHER 

William E. Buscher, Professional Geologist ("P.G."), being first duly swom, states: 

1. ram currently employed by the Illinois Environmental Protection Agency 

("Illinois EPA"), located at 1021 North Grand Avenue East, P.O. Box 19276, 

Springfield, Illinois 62794-9276, as Manager of the Hydrogeology and Compliance Unit 

of the Groundwater Section of the Division of Public Water Supplies in the Bureau of 

Water. 

2. I have been employed by the Illinois EPA since April 16, 1988. My 

responsibilities managing the Hydrogeology and Compliance Unit include the direct 

supervision of technical & professional staff implementing groundwater protection, 

assessment and remediation programs. Functions include construction & review of 

analytical and numerical groundwater flow models, evaluation of the hydrogeologic 

aspects of groundwater protection and remediation programs. (Exhibit 13) 

3. My work on the Heritage Coal Company ("HCC") project included 

reviewing groundwater quali!y information for the refuse disposal areas located on the 

surface at the underground mine formerly known as Peabody Coal Company ("PCC") 

Eagle No.2 Mine Site ("Eagle No.2"). I reviewed documents submitted by HCC to 

request the establishment of a groundwater management zone ("GMZ") in accordance 

with 35 II. Adm. Code 620.250 to remediate contaminated groundwater at the Eagle No. 

2. The GMZ for Eagle No.2 was approved on December 6,2006. The GMZ requires a 
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corrective action plan that includes placing low penneability covers 011 the refuse 

disposal areas and operating wells to capture contaminated groundwater at Eagle No.2. 

4. In the course of my review, one of the documents I utilized was the 

Results of Review, dated 9127196, for Revision Application No.6 to Permit No. 34-Eagle 

No.2 Mine, Appendix C, Assessment And Findings Of Probable Cumulative Hydrologic 

Impact ("Assessment") completed by the Illinois Department of Natural Resources 

("IDNR") Office of Mines and Minerals ("OMM"). (Exhibit 1) This document 

contains information which directly relates to the groundwater compliance issues at 

Eagle No.2 and describes how OMM assessed the groundwater contamination at Eagle 

No.2. 

5. In its Assessment, OIvIM stated: "Even though it is anticipated that any 

adverse impacts will result to adjacent water levels, velY little information was available 

to quantitatively assess the impacts of this operations 011 groundwater prior to the 

submittal of Revision No.6. The method by which the applicant )-vas previollsly disposing 

of its coarse refuse materia'! was the primary concern. A cut and fill method was used 

during most of the life of the mine. Trenches were dllg approximately thirty feet deep and 

the refuse was placed into them. With a thin clay cover of approximately less than ten 

feet, the material was being paced into the aquifer itself." 

Due to the coal waste being in contact with the water table, this disposal 

method is conducive for the leaching of contaminants from the coal waste. Based on the 

infonnation disclosed by OMM, coal waste was disposed at an approximate depth of up 

to 20 feet into the aquifer material. (Exhibit 1) 

2 
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6. The Henry Aquifer underlies the refuse disposal areas at Eagle No.2. 

The Hemy Aquifer is a Class I Potable Resource Groundwater.' The average hydraulic 

conductivity value for pump tests completed on the Henry aquifer sands was 4.13 x 10-2 

cm/sec. (Exhibit 2) The hydraulic conductivity values used in the modeling work 

completed by GeoSyntec to represent the Henry Aquifer ranged from 2 x 10-4 to 8 x 

10-2cm/sec. (Exhibit 2) 

7. In its Assessment, OMM stated: "Under ambient conditions, 

measureme11ls made by the applicant showed that the hydraulic gradient was quite 10}I' 

and hence allY contamination would not move ve,y farfrom the mille site." 

Contaminants did move off site and reach the Saline Valley Conservancy 

District ("SVCD") well field. Gradient influences the velocity of the movement of 

contaminants in groundwater. It does not limit the distance traveled. 

8. In its Assessment, OMM stated: "Additionally, ollce the production 

well at the mille began operating, any contaminant would tend to be localized at the mine 

site." 

Contamination was not localized at the Eagle No.2 site. The production 

wells at the Mine have not prohibited contaminants from moving off site. OMM's 

prediction assumes pumping rates at HCC are maintained, which has not always been the 

case. Pumpage at the Eagle No.2 site has varied significantly over time. 

9. In its Assessment, OMM stated: "With the installation of a high capacity 

well field in relatively close proximity to the refuse disposal area, it became necessary 

for the applicant to employ more sophisticated allalytical methods for the prediction of 

3 
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impacts to the hydrologic balance. In itiaIZy, the applicant used Random Walk, a mass 

trcllIsport groundwater mode/first developed by Prickett, et al. (1981). The program 

takes into account physical characteristics of the aquifer, waleI' withdrawals or 

il!jection. pollutant loading and movement rates. The st1f(~)llooked at the increases to 

total dissolved solids (TDS). Ambient condit/oils for tills area assumed that initial TDS 

levels were approximately 338 parts per million (ppm). Results show that the TDS levels 

are 110t increased at the SVCD wells as long as the mille operates its pumping wells. This 

is due to the/act that the mille's pumping wells produce a hydraulic gradient such that 

alJ il1filtration at the mine goes to the mine's own supply well. However, when the wells 

at the mine are no longer active, the pollutants are predicted to move toward the SVCD 

wells. TDS is predicted to reach a maximum cOllcemrarioll of388 ppm ill rhe SCVD wells 

approxil1late~F 30 years (ifter the anticipate mine closure. This is because the mine's 

water supply well would no longer be jimctioning alld the municipal wells would he the 

controlling factor in the area's hydraulic gradient. As the site is reclaimed and cover is 

placed over all of the waste areas, the flow to the aquifer is anticip(ited to diminish ji-om 

the refuse areas. This will result ill a slight reduction ofTDS concentration reaching the 

wells. The long term impact, 30 years from mine closure, to the SVCD wells is estimated 

at afinal TDS concentration of 373 ppm or an increase of 10.4 percent." 

TDS concentration in SVCD Well #3 on March 15, 2000 was 452 ppm. (Exhibit 

3) At that time, the Eagle No. 2's pumping wells used to control contaminant migration 

were in operation. BCC predicted a maximum TDS concentration of 388 ppm in the 

SVCD wells approximately 30 years after pump age at Eagle No.2 was expected to cease. 

4 
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This infoD11ation indicates that the predicted impacts to the aquifer were not accurate and 

that while the HCC pumping wells were in use, the migration of contaminants was not 

controlled. The SVCD wells are located approximately 1400 feet west of the HCC site 

boundary. The concentration of contaminants in groundwater in some impacted areas 

on and off site at Eagle No.2 exceed the applicable water quality standards. HCC has 

been notified of concentrations which exceeded the applicable groundwater quality 

standards ("GQS"). Wells GW4, GW6, GW9, GW11, MW 1 MW2, MW3 MW4, 

MW7, MW9, MW10, MW14, MW17, MW18, MW19, MW21, MW23, MW24, and 

MW25 show concentrations which exceeded the GQS on site. Wells GW15, GW16, 

GW17, and GW18 show concentrations that exceeded the GQS off site. Some of the 

highest chemical concentrations from on site groundwater sampling that exceeded the 

applicable water quality standards are as follows: iron 36.4 mg/l; sulfate 4,082.0 mg/l; 

chlorides 1,004.4 mg/l; manganese 2.3 mg/l; and, TDS 7,830.0 mg/l. Some ofthe 

highest chemical concentrations from offsite groundwater sampling that exceeded the 

applicable water quality standards are as follows: sulfate 726 mg/l and TDS 1,715 mg/l. 

(Exhibit 4) Site specific upgradient background groundwater quality at Eagle No.2 has 

not been established by HCC. The concentrations in groundwater in the impacted area 

at Eagle No.2 exceeded the Regional Average concentrations reported by GeoSyntec, 

which were as follows: iron-total 12.42 mg/l; sulfate 17.32 mg/l; chlorides 47 mg/l; 

manganese-total 0.114 mg/l; and, TDS 487 mg/l. (Exhibit 5) 

10. In its Assessment, OMM stated: "In 1985 the Department required 

Peabody to perform a hydrogeologic investigatioll of the site prior to issuance of Permit 

5 
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No. 34. The iTlvestigation utilized a numerical grollndwaterjlow //lodel and included an 

assessment o/poteTltial impacts to the HeTIIY Aqll!fer by mining activities. The 

investigation showed that no significant grollndwater impacts were occurring outside the 

mine site permit bOlmdmy. The report was accepted by the Department and Permit No. 

34 was approved." 

Groundwater impacts occulTing outside the EagJe No.2 pemlit boundary 

were quite significant. In November of 1996, off site contamination, categorized as 

insignificant by OMM, was as high as 2260 mg/l for TDS andl043 mg/l for sulfate, an 

indication that there was material damage outside the boundary of Permit # 34. (Exhibit 

6) 

11. In its Assessment, OMM stated: "In 1992, Peabody cond1lcted a 

subsw.face exploration/or the proposed construction 0/ SlunJl Cell No.6. Additionally, 

Peabo(~v commissioned a groundwater quality assessment ini 992 as a requirement 0/ a 

permit modification/or the installation o/Sluny No.1 A. The assessment consisted of a 

geophysical delineation o/the extent o/impacted groundwater. The results showed that 

[the} extent 0/ groundwater impacted by mining activities was largely limited to the area 

within the permit boundary." 

The groundwater impacted by mining activities was not largely limited to 

the area within the permit boundary. The contamination at the Eagle No.2 site 

categorized as largely limited to the area within the permit boundary appears to be an 

indication that there is the potential for material damage outside the boundary of Permit # 

6 
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34. Numeric ground water quality standards have been exceeded outside the boundary 

ofPem1it # 34. (Exhibit 6) 

12. The contamination at the Eagle No.2 site categorized by OMM as 

"li11lited to the area with ill the Per11lit No. 34 boundary except for s11lall areas alollg the 

northern edge of the site" is inaccurate. Numeric ground water quality standards were 

exceeded outside the boundary of Penn it # 34 and the contamination has impacted much 

more area than the small areas along the north em edge of Eagle No.2. (Exhibits 4,6 

and 3) 

13. In its Assessment, OMM stated: "Sulfate comprises about 40 to 60 

percent of the elevated TDS. Chloride, iron a1ld manganese c01lce1ltratiolls alld pH . .. 

are with ill the ra11ges of background values for this area. Geoche11lical testillg showed 

that the coal refuse material cOlltaills 9 to 19 percent pyrite which generates acid rock 

drainage (ARD) upon exposure to air and water." 

Site specific upgt-adient background groundwater quality at Eagle No.2 

has not been established by Hee. However, the concentrations in groundwater in the 

impacted area at Eagle No.2 exceed the Regional Average concentrations repOlied by 

GeoSyntec, which were as follows: iron-total 12.42 l11g/l; sulfate 17.32 l11g/l; chlorides 

47 mg/l; manganese-total 0.114 l11g/l; and, TDS 487 mg/I. (Exhibit 5) 

14. It is evident that throughout the life ofthe Eagle No_ 2, Hee was aware of 

the impacts the refuse disposal areas were having on the groundwater at Eagle No.2, but 

chose to disregard making changes which were recommended by Mr. Gastreich, who 

was employed by Hee, to protect the groundwater at Eagle No_ 2. Hee knowingly 

7 
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continued to do business in a manner which was degrading the groundwater at Eagle No. 

2 including the groundwater utilized by the SVCD community water supply. In the 

BCC memorandum, K.D. Gastreich stated that there was a very high pote~tial for 

pollution of a major aquifer used for the SVCD community water supply. K. D. 

Gastreich concluded from available information that there is a potential for serious 

groundwater contamination problems from "proposed gob areas No.3, No.4 and No.5 

up dip ofthe Saline Valley Conservancy District water supply wells ... unless some type of 

impermeable barrier is placed beneath the refuse to be disposed of." (Exhibit 7) 

15. Prior to April 1985, HCC utilized the cut and fill method in the West 

Refuse Area from 1968 until 1978 and in South 40 Refuse Area from 1978 until 1984. 

(Exhibit 2). Coal refuse disposai occurred in trenches reported to be between 20 to 25 

feet deep. Slurry No.1 was used for slurry disposal from about 1968 until 1980. Slurry 

No.2 was used for slurry disposal from 1978 until 1985. (Exhibit 4). 

16. Subsequent to the K. D. Gastreich memorandum, BCC applied for 

constmction authorization of Slurry No.5. In the application process, HCC proposed to 

lIse the slurry material to seal the bottom of the impoundment. HCC did not install an 

impermeable barrier, as was recommended in the K. D. Gastreich memorandum, above 

the existing refuse contained in the West Refuse Area, or use a new location where the 

impermeable barrier could be placed on native materials between the refuse and the 

underlying groundwater of the Henry Aquifer. Instead, HCC proposed to place in 

excess of 20 feet of the fine-grained slurry material in the bottom of Slurry No.5: 

(Exhibit 8). However, HCC had no way of determining that a uniform layer of slurry 

8 
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would be deposited on the bottom of the impoundment. In addition, while the sltllTY 

fines were accumulating on the bottom of the impoundment, contaminants could leak 

through the bottom of the impoundment where no fines had accumulated. In 1987, 

SIUlTY No.5 dikes were constructed from gob, and coal slurry disposal began. Coal slUlTY 

disposal continued until 1991. (Exhibit 4) 

17. In the Construction Authorization letter approving Slurry No.5, the 

lllinois EPA required that Well MW-19 (the contamination control well) not be 

abandoned or inactivated without approval of the Illinois EPA. Approval to inactivate 

or abandon the wells was to be granted only when pumping was no longer necessary for 

groundwater contamination control. (Exhibit 9) 

18. During the construction of Slu~TY No.1 in about 1967, the native sandy 

clay materials from the interior of Slurry No.1 were removed to build the perimeter dikes 

around SlulTY No.1. (Exhibit 4) Carbon recovery was perfomled on the waste in 

SltllTY No.1 from 1984 to 1991. Coarse refuse was later disposed in SllllTY No.1 and 

the dike heights were raised. This refuse area was then designated SllllTY No. 1A. In 

1991, when Slurry No 1A was constructed, BCC chose to use the slulTY material to seal 

the bottom of the impoundment, as was done at Slurry NO.5 and Slurry NO.3. By its 

very nature, the placement of slurry material, which has questionable physical attributes 

to seal the bottom of an impoundment (with no controls to ensure unifonn deposition 

thickness or any other quality control measures), did little toward protecting groundwater 

resources. In addition, while the slurry fines were accumulating on the bottom of a 

portion of the impoundment, contaminants from the slurry leaked through the bottom of 

9 
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the impoundment completely unimpeded, where the slurry fines had not accumulated. 

19. Furthennore, HCC was aware that lower penneability native materials 

had been removed from the Slurry No.1 area when it was first constructed. In the 

l11inois EPA letter approving Slurry lA, the Illinois EPA indicated that Wells MW-19 

and MW-21 (the contamination control wells) could not be abandoned or inactivated 

without approval of Illinois EPA, and approval to inactivate or abandon the wells was to 

be granted only when pumping was no longer necessary for groundwater contamination 

control. (Exhibit 10) 

20. Native sandy clay materials from the interior of Slurry No.3 were 

removed to build the perimeter dikes around Slurry No.3. (Exhibit 4) Coarse refuse 

was later disposed in Slurry No.3. At the time Slurry No 3 was proposed, the Illinois 

EPA indicated in a letter that 35 Ill. Adm. Code 405.106 (d) required special provisions 

to protect aquifer recharge areas, and requested further infonnation regarding aquifer 

protection at Slurry No.3. (Exhibit 11) 

21. HCC indicated in a letter that the Henry Aquifer was immediately 

overlain by a clay layer with a thickness of several feet which would serve as a barrier to 

impede the flow of contaminants from the Slurry No.3 to the underlying aquifer. 

(Exhibit 12) Supplemental information provided by HCC indicated that the clay layer 

did not cover the entire foot print of the proposed Slurry No.3 area. (Exhibit 13) Due 

to the potential effect Slurry No.3 could have on the aquifer beneath Eagle No.2, HCC 

estimated the expected amount of infiltration through the bottom of the impoundment. 

The varied subsurface conditions at Slurry No.3 required HCC to divide the 

10 
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impoundment into eleven sub-areas and detennine infiltration rates for each sub-area. 

HCC calculated the anticipated initial infiltration rate to be approximately 42,000 gallons 

per clay for the entire Slurry No.3 area. HCC indicated that, due to the Slun-y No.3 site 

conditions, it would not be surprising to see infiltration amounts somewhat larger than 

were indicated in the calculations. HCC further noted that the sub-areas that would 

contribute the most seepage to the Henry Aquifer would also be the sub-areas likely to 

receive the most fine-grained, least penneable slurry deposits once discharge into the 

impoundment commenced. In addition, HCC stated that: "Lastly, the final 

configuration and depth ofthe bon-ow area were such that the fine coal refuse, to be 

disposed of therein, will not be in direct contact with the gray sands of the Henry 

Fom1ation aquifer anywhere on the site [Eagle No. 2 mine site]." Considering that some 

ofthe highest contaminant concentrations in groundwater at Eagle No.2 are found near 

SlLllTY No.3, HCC's reliance on the fine-grained shmy material to seal the impoundment 

has not proven effective through the years and it has failed to address groundwater 

contamination at Eagle No.2. 

22. The technology that HCC proposed as its means of ensuring compliance 

with water quality standards with regard to the installation of Slun-y No.5, Slun-y No. 

lA, and Shmy No.3 relied on the fine-grained slLmy material to seal the impoundments. 

This approach has not proven to be effective through the years and has failed to prevent 

groundwater contamination. HCC had other alternatives available to it at the time, 

including alternative disposal techniques such as placing a properly engineered 

. impenneable ban-ier beneath the refuse to be disposed prior to the placement of the 

11 
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refuse. K. D. Gastreich indicated the need for such a barrier in his memorandum in 

August of 1983, but Hee failed to implement this technology. (Exhibit 7) The 

measures used by Bee have failed to protect the groundwater on and offthe permit area 

at Eagle No.2. 

23. In its Assessment, OMM stated: "Ill sU17/mary, the mine operated as all 

ullderground coalminingfaGility from 1968 until July 1993. The surface operatiolls 

included six coal refuse mallagement impoundments. Four 0 f the six disposal areas 

initialed refuse disposal prior to the implementation of OMJvf's per7l/(IIl ell { j1rogram 

regulations. hi 1982 SVCD constructed this well field consisting of three pumping wells 

which are located southwest of Peabody's surface facilities. Since the initial well field 

construction, SVCD has ilislulieu' two more wells, the lost 0111:: being ilisit/lled ill late 

1995. Prior to the instillation of the last SVCD lldl, the 17lillC ccased opcration and 

initiated reclamation. The operator, through revision No.6 submitted a site 

characterization and corrective action plan which evaluates site characteristics and a 

plan to remediate impacts produced by refuse disposal at the site. The Department finds 

that the operator has submitted a plan that will positively impact effects of refilse 

disposal-on the underlying aquifer. 

Therefore, the assessment andfindillgs of the probable cumulative impact 

of all anticipated reclamation in the area on the hydrologic balance finds that the 

corrective action plan has been designed to mitigate groundwater impacts and prevent 

material damage to the hydrologic balance outside the permit area. " 

12 
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Wells GW15, GW16, GW17, and GW18 showed concentrations that 

exceeded the GQS off site. (Exhibits 4 and 6) Some of the highest chemical 

concentrations from offsite groundwater sampling that exceeded the applicable water 

quality standards are as follows: sulfate 726 mg/l and TDS 1,715 mg/I. (Exhibit 4) In 

November of 1996, off site contamination, categorized as insignificant by OMM, was as 

high as 2260 mg/J for TDS and 1 043 mg/l for su lfate, an indication that there was material 

damage outside the boundary of Penn it # 34. (Exhibit 6) The exceedences of GQS off 

site at Eagle No.2 indicated that there was material damage to the hydrologic balance 

outside the pennit area which was not acknowledged by OMM. 

rYL2.~, 
William E.Buscher 

SUBSCR}BED ~RN to before me 
this ~day of ,2011. 

~b~~ NOTARYPUi3LIC 
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Exhibit List 

Exhibit 1- Results of Reviel'v, dated9/27/96. for Revision Applicatioll No, 6 to Permit No. 

34 - Eagle No.2 Mine, Appendix C, Assessment And Findings Of Probable 

Cumulative #vdrologic Impact completed by the IDNR OMM 

Exhibit 2- Exhibit 2- Sanderson E.W., ISWS Contract Report 262 & GeoSyntec Report 

page 58 & Table 5-1 

Exhibit 3- TDS concentration in a SVCD Well #3 on March 15,2000 was 452 ppm 

Exhibit 4- Third Amended Complaint Count 11, '1 27 

Exhibit GeoSyntec Report Table 2- 2. 

Exhihit 6- ACe quarterly monitoring data 

Exhibit 7- HCC memorandum (August 12, i 983, K. D. Gastreich to I. B. Coyne and D. G. 

McDonald 

Exhibit 8- February 6, 1987 McDonald to Bakowski 

Exhibit 9- February 27 1987, Bargans to Wohlwend 

Exhibit 10- August 24, 1992, Kerr to HCC 

Exhibit 1.1- June 12, 1984, Bakowski to HCC 

Exhibit 12- October 16, 1984 McDonald to Bakowski 

Exhibit 13- Received, October 16, 1984, (Anticipated Infiltration Losses into HenlY Formation 

Beneath Slurry #3 Settling Pond, Eagle # 2) 

Exhibit 14-William E. Buscher Curriculum Vitae 
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STATE OF ILLINOIS 
DEPARTMENT OF NATURAL RESOURCES 

OFFICE OF MINES AND MINERALS 

I, Joseph Angleton, Manager of the Illinois Department of Natural Resources, Office of 

Mines and Minerals, hereby certify that I am authorized to hold custody of the public records for 

the Peabody Coal nlkla Heritage Coal Company LLC in Gallatin County, Illinois, and 

specifically Results of Review, dated 9/27/96, for Revision Application No.6 to Permit No. 34-

Eagle No.2 Mine. The attached document is a true and correct copy of the public records in my 

custody. 

Sworn and authorized before me 
this lL..4b. day of February _, 2011 

/!.~ K~ 
Notary Public 
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• 

• 

The Dlinois Department of Natural Resources (Department), Office of Mines and Minerals, Land 
Reclamation Division, the Regulatory Authority in Dlinois under the Surface Mining Control and 
Reclamation Act ofl977 (Federal Act), 30 U.S.C. Section 1201 et~. has reviewed Peabody Coal 
Company's (Peabody), Eagle No.2 Mine application for revision No.6 to Pennit No. 34 in 
accordance with the Surface Coal Mining Land Conservation and Reclamation Act (State Act), 
225 n..CS 720, and the Department's regulations at 62 m. Adm. Code 1700-1850. 

Peabody has submitted in writing the modifications required by the Department's April II, 1996, 
letter (Appendix A). These modifications have been reviewed and approved by the Department. 
Pursuant to 62 TIL Adm. Code 1773.19. the Department has decided to approve the application as 
modified. The Department's decision is based upon a review of the record as a whole, and is 
supported and documented by the record. The finding and reasons for the Department's decision 
are set forth below. The period for administrative review under 62 m. Adm. Code 1847.3 
commences as of the date of this decision. 

1. SUM:MARY OF REVISION APPLICATION NO.6 TO PERMIT NO. 34 

Surface coal mining and reclamation' operations revision application No. 6 to Permit No. 34 
submitted by Peabody, for its Eagle No.2 Mine, proposes a revision on 587.6 acres. The proposed 
revision changes the post-mining land use to reflect the future of the Eagle No.2 area. This revision 
decreases the acreage in pasture with a corresponding increase in the post-mining acreage designated 
as wildlife/wetland, water resources, and industrial/commercial . 

The foHowing is a summary of the pre-nUning land uses shown by Peabody, and the proposed post
mining land uses: 

Original Approved Proposed 
Pre-mining Post-mining Post-mining 

Cropland 182.0 56.3 56.3 
Water Resources 17.0 1.3 3.0 
Pastureland 26.0 513.8 363.8 
Residential 0.0 0.2 0.2 
Industrial/Commercial 323.0 16.0 21.5 
Wildlife Habitat I Wetland 0.0 0.0 142.8 
Forest 10.0 0.0 0.0 
Undeveloped 20.0 0.0 0.0 

Total m"Q *~ .~ 

*There have been three (3) incidental boundary revisions which have added 9.6 acres to the original 
permit. 
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n. PROVISIONS FOR PUBLIC PARTICIPATION 

The Department finds that the public participation requirements of 62 III Adm. Code 1773.13 and 
1773.14 have been met. 

The 587.6 acre permit application was filed with the Department on September 29, 1995, and was 
deemed complete on November 6, 1995. The applicant placed a newspaper advertisement of the 
proposed operation in the Gallatin Democrat, a newspaper of general circulation in the area affected, 
published in Gallatin County, once a week for four consecutive weeks, beginning on November 30, 
1995. The applicant filed two copies of the pennit application with the County Clerk of Gallatin 
County, in accordance with 62 Ill. Adm. Code 1773.13(a)(2), on November 27, 1995. Copies of 
the application were sent to the following State Agencies: Dlinois Department of Agriculture 
(IDOA), Dlinois Environmental Protection Agency (IEP A), and Dlinois Historic Preservation Agency 
(IHPA), and the N:atura! Resources Conservation Service (NRCS) on December 14, 1995, for 
review and comment. Written notification of the application was given to those governmental 
agencies and entities required to receive notice under 62 Dl. Adm. Code 1773.13(a)(3). 

State Agency comments on this application have been received by the Department, with the source 
and date of comments as foUows: IDOA (December 22, 1995); IEPA (January 10, 1996); IHPA 
(May 31, 1996); and Saline Valley Conservation District (January 3, 1996). 

The NRCS did not comment on this application. 

No requests for an infonna! conference or public hearing were received by the Department. 

All comments received have been considered by the Department in reviewing this application. The 
Department's responses to these comments are set forth in Appendix B. 

All comments received on pennit revision application No.6 to Permit No. 34 have been furnished 
to Peabody, and have been filed for public inspection at the office of the Gallatin County Clerk. 

m. SUM:MARY OF THE DEPARTMENT'S FINDINGS 

The Department, upon completing its review of the infonnation set forth in the application, the 
required modifications submitted (see Appendix A) and information otherwise available, as described 
below, and made available to the applicant, and after considering the comments of State Agencies, 
and all other comments received, makes the following findings: 
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A. Findings Required by 62 TIl. Adm. Code 1773,15 

1773. 15(b)(l) The Department finds that the applicant or any person who owns or controls 
the applicant is not currently in violation of the State Act, Federal Act or any other Jawor 
regulation referred to in Section 1773.15(b)(1). 

1773.15(b )(3) The applicant, anyone who owns or controls the applicant. or the operator 
specified in the application does nol control and has not controUed surface coal mining and 
reclamation operations with a demonstrated pattern of willful violations of the Federal or 
State Acts of such nature and duration and with such resulting irreparable damage to the 
environment as to indicate an intent not to comply with the Federal or State Acts. 

1773.15(c)(1) The permit application as modified is accUrate and complete and all 
requirements of the Federal and State Acts and the regulatory program have been complied 
with. . 

1773. IS( c)(2) Peabody has demonstrated that reclamation as required by the Federal and 
State Acts and the regulatory program can be accomplished under the reclamation plan 
contained in the permit application, as modified. 

1773 .IS( c)(3)(A) The proposed permit area is not within an area under study or 
adminisuative proceedings under a petition, filed pursuant to 62 Ill. Adm. Code 1764, to have 
an area designated as unsuitable for surface coal mining operations. 

1773. 15(c)(3)(B) The proposed permit area is not within an area designated as unsuitable for 
mining ·pursuant to 62 Ill. Adm. Code 1762 and 1764 or subject to the prohibitions or 
limitations of 62 TIl. Adm. Code 1761.11 and 1761.12, except as delineated as follow: 

1761.11(a) The proposed permit area does not include any Jands within the 
boundaries of the National Park System, the National Wildlife Refuge System, the 
National System of Trails, the National WJ.lderness Preservation System, the Wild and 
Scenic Rivers System, and National Recreation Areas designated by Act of Congress. 

1761. 11 (b) The proposed permit area is not on any ;Federal lands within the 
boundaries of any national forest. . . 

1761. 11 (c) The proposed surface coal mining and reclamation operations will not 
adversely affect any publicly owned park or any privately owned or publicly owned 
places included on the National Register of Historic Places. 

1761.1 I (d) The proposed permit area is within one hundred (toO) feet of the outside 
right-of-way line of public roads in Gallatin County, described in the original findings 
for Pennit No. 34 and incorporated herein by reference. This revision involves 
relocation ofland uses and does not propose any nftning activity that will affect any 
of the nearby public roads. 
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• 
The Department finds the interests of the public and affected landowners will be 
protected from the proposed mining operations as a result of the measures to be taken 
by Peabody, described in the mining operations plan concerning these roads. 

1761.1 1 (e) The proposed permit area is within three hundred (300) feet of several 
occupied dwellings. These dwellings were addressed in the Revision No.1 to Permit 
No. 34 findings and are herein incorporated by reference. 

1761.11(f) The proposed permit area is not within three hundred (300) feet measured 
horizontally of any public building, school, community, or institutional building. A 
church has recently (within two years) been constructed across Route 13 from the 

. mine entrance road and is within 300 feet of the permit area. This church is subject 
to valid existing rights. The pennit area is not located adjacent to a public p~k. 

1761. 11 (g) The proposed permit area is not within one hundred (100) feet measured 
horizontally of a cemetery. 

1773 .IS( c)( 4) Not applicable to this revision. 

1773.1S( c XS) The Department has assessed the probabJe cumulative impacts of all anticipated 
coal mining on the hydrologic balance in the cumulative impact area, in accordance with 
62 III Adm. Code 1784 and finds that the operations proposed under the application have 
been designed to. prevent material damage to the hydrologic balance outside the proposed 
permit area (see Appendix C). ~ 

1773 .IS( c)( 6) Peabody has not proposed the use of eXisting structures in the permit 
application. 

1773. 15(c)(7) No additional fees are required as a result of this revision. The Department 
finds that the applicant has paid all reclamation fees from previous and existing operations as 
required by 30 CFR 870. 

1773 .IS( c )(8) The requirements of 62 TIl. Adm. Code 1785 are not applicable to this 
revision. 

1773.1S(c)(9) The requirements of this section are not applicable to this revision. 

1773.1$(c)(10) The Department finds the proposed activities will not effect the continued 
existence of endangered or threatened species or result in the destruction or adverse 
modification to 'the critical habitats as determined under the Endangered Species Act of 1973 
(16 U.S.C. 1531 et ~.). . 

1773.15(c)(11) This section is not applicable to this application. 

1773.15( c)( 12) The effect of the proposed permitting action on properties listed on or eligibJe 
for listing on the National Register of Historic Places has been taken into account by the' . 
Department. The applicant performed a Phase I Archaeological survey on the undisturbed 
portion of the proposed revision area. On May 1, 1996, American Resources Group, LID;, 
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recommended a project clearance. On May 31. 1996, the Dlinois Historic Preservation 
Agency (ffiP A) concurred with the recommendation. (See Appendix 'HI for comments made 
by the IHP A). 

B. Findings Required bl': 62 DI. Adm. Code 1785 (Applicab1e Sections) 

1785.17 The requirements of this Section are not applicable to underground mining 
operations. 

C. Compliance with 62 m. Adm. Code 1773.19 

1773 .19( a)( 1) The Department has based its decision to approve, as modified, Peabody's 
application for Revision No. 6 to Permit No. 34. Eagle No. 2 Mine, on the complete 
application, public participation as provided by 62 TIl. Adm. Code 1773.13 and 1773.14, 
. compliance with all applicable provisions of62 III. Adm. Code 1785, and the processing and 
complete review of the application. 

1773.19(aX3) The Department is providing written notification ofits final pennit decision to 
the following persons and entities: 

A. The applicant, each person who filed comments or objections to the pennit 
application, and each party to the public hearing; 

B. The Gallatin County Board; and. 

C. The Office of S:urface Mining. 

All materials supporting these findings are a part of the public record and are hereby 
incorporated by reference. Based upon the. infonnation contained in the Revision No.6 
application, information otherwise available and made availab1e to the applicant, the 
comments of State Agencies, aU findings and information contained herein and conditions set 
forth in Part IV, the Department is issuing, as modified, Peabody's application for Revision 
No.6 to Permit No. 34. 

Enter on behalf of the Dlinois Department of Natural Resources, Office of Mines and Minerals, Land 
Reclamation Division as Regulatory Authority. 

Dated: _9)..L-~_7~!9_c,_ 

Brent Manning, Director 
illinois Department of Natural Resources 

Fred'iiowman, Director 
Office of Mines and Minerals 
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IV. Permit Conditions 

A. The permittee shall conduct surface coal mining and reclamation operations only on those 
lands specifically designated as the permit area on the maps submitted with the application and 
authorized for the teoo of the permit and that are subject to the performance bond or other 
equivalent guarantee in effect pursuant to 62 Ill. Adm. Code 1800. 

B. The permittee shall conduct all surface coal mining and reclamation operations as described 
in the approved application, except to the extent that the Department otherwise directs·in the 
permit. 

C. The permittee shall comply with the teoos and conditions of the permit, all applicable 
performance standards of the Federal and State Acts, and the requirements of the regulatory 
program. 

D. Without advance notice, delay, or a search warrant, upon presentation of appropriate 
credentials, the permittee shall allow the authorized representatives of the Department and 
Secretary of the United States Department of the Interior to: 
1. Have the right of entry provided for in 62 Dl Adm. Code 1840.12; and, 
2. Be accompanied by private persons for the purpose of conducting an inspection in 

accordance with 62 ill. Adm. Code 1840, when the inspection is in response to an 
alleged violation reported to the Department by the private person. 

E. The permittee shall take all possible steps to minimize any adverse impacts to the environment 
or public health and safety resulting from noncompliance with any tenn or condition of this 
permit, including, but not limited to: 
1. Accelerated or additional monitoring necessary to determine the nature and extent of 

noncompliance and the results of the noncompliance; 
2. Immediate implementation of measures necessary to comply; and, 
3. Warning, as soon as possible after learning of such noncompliance, any person whose 

health and safety is in imminent danger due to the noncompliance. 

F. As applicable, the permittee shall comply with 62 ro. Adm. Code 1700. 1 1 (d) for compliance, 
modification, or abandonment of existing structures. 

G. The permittee shall pay all reclamation fees required by 30 CFR 870 for coal produced under 
this permit for sale, transfer, or use. 

H. Within thirty (30) days after a cessation order is issued under 62 D1. Adm.· Code 1843.11, 
for operations conducted under the permit, except where a stay of the cessation order is 
granted and remains in effect the permittee shall either submit to the Department the following 
information, current to the date ·the cessation order was issued, or notify the Department in 
writing that there has been no change since the immediately preceding submittal of such 
information: 
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1. Any new information needed to correct or update the information previously 
submitted to the Department by the permittee under 62 Dl. Adm. Code 1778 .13( c); 
or 

2. If not previously submitted, the information required from a permit application by 
62 m. Adm. Code 1778.13(c). 

1. In the event the use of reduced soil cover (less than 4 feet) to reclaim the refuse areas proves 
unsuccessful, the Department will require the refuse to be covered with four feet of the best 
available non-toxic and noncombustible materiaJ pursuant to 62 Dr. Adm. Code 1817.83. 

1. The applicant has proposed to utilize an alternative cover plan for coal refuse area Nos. 1, 
3 and 5. This plan includes a one-foot, compacted Jayer to be constructed over the existing 
gob Sl.1Iface. The applicant shall continue to provide the Department with documentation of 
the density/moisture data for all areas subject to the compaction standard as outlined in the 
pennit application. 
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APPENDIX A 

el~ 
NATURAL RESOURCES 
Office of Mines and Minerals 
524 South Second Street Springfield 62701-17FI1 Jim Edgar, Govemor. Brent Manning. Director 

Mr. Larry Reuss 
Peabody Coal Company 
521 North Borders Street 
Suite 101 
Marissa, nlinois 62257 

Dear Mr. Reuss: 

April 11 t 1996 

Certified Mail No. 991 535 

The Department. after reviewing the infonnation contained in the pennit application and 
information otherwise available, and made available to the applicant, and after considering the 
comments of the Interagency Conunittee, and all other comments received, has detennined that 
modification of Peabody Coal Company's Eagle No.2 Mine, Revision No.6 to Pennit Application 
No. 34 is necessary. The modifications to the application shall comply with the requirements of 
62 Ill. Adm. Code 1777.11. The modifications required by the Depanment are enclosed here.' 
Abs.ent the modific.ations required by the Department, the application does not demonstrate 
compliance with the requirements of the lllinois Surface Coal Mining Land Conservation and 
Reclamation Act, Regulations and Regulatory Program. 

The Department will issue a decision approving the Peabody Coal Company's Permit Revision 
No.6 to Application No. 34 when it receives and approves the modifications specified. If the 
applicant does not desire to modifY the permit application as described below, it may, by filing a 
written statement with the Department, deem the permit revision application denied, and such 
denial shall constitute final action. 

The period for administrative review (62 TIl. Adm. Code 1775.11) shall commence upon: 

1) Receipt by the applicant of a written decision from the Depanment, approving the 
application as modified; or 

2) if the applicant's modifications are insufficient, or if the applicant fails to submit the 
required modifications, receipt by the applicant of a written decision from the 
Department denying the permit application; or 

. 3) receipt by the Department ofthe applicant's denial statement. 

-e-
Ef!~ive Jut)' 1. 1995. me IIHnDis Oe;Jortm!n; o~ Na!'Jral Aes:lurces was crealec: 1I111lugh 1I1e consolidatiOn at tile tlinois Department of COOservallon. Oepa!1ment crI MlDllS and 

Mllllltals. Ailanaonea Mine:! t.a..,:lS ReClsmllli:ln Ccuncii, 1I1e Depanmem Of TransportatIOn'S OMsIon 01 wate, Resources . 
and me IninelS Slats Museum ana Scienti1\:: SUMiIyS Itom me Illinois Department 01 Energy ana Natural Resources. • 

IPnnled on recyded and AlC'VdabHl paper] 
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The modifications required by the Department are as follow: 

1) Pursuant to 62 TIL Adm. Code 1783.25(b), 1784.16(a) and 1784.23(c) and as 
required by Part I-IO-B of the application, the Department is requiring the applicant 
to modify' the application by submitting engineering certifications where the 
modifications resuh in changes to maps. plans or cross sections submitted under the 
original application. 

2) Pursuant to 62 TIL Adm. Code 1777.11(c) and as required by Part I-I of the 
application, the Department is requiring the submittal of a verification by a 
responsil;>le official of the applicant for the infonnation being submitted as a result 
of this modification letter. 

3) Peabody has proposed five pennanent impoundments. The intended use is specified 
as support for pasture. NRCS (formerly SCS) Engineering Field Manual, 1984, 
recommends minimum pond depths for our region as 9 feet over 25 percent of the 
pond area. Pursuant to 62 nt. Adm. Code 1817.49{b), the Department is requiring 
modification of the proposed plan to design aU impoundments intended for 
agricultural use to meet theNRCS design guidelines with respect to pond depth or 
to designate another use for the proposed ponds. The Department notes that the 
sizes and configurations of the proposed ponds (make-up Jake, east borrow ar~. 
pond, borrow area #5 pond, and .freshwater lake) are well suited for wetlands if 
properly designed and constructed. Should the applicant wish to propose wetlands 
for these four ponds, the following information shalJ be required (pursuant to 
Sections 1784. 13 and 1817.97) in addition to the . items required by 
Section 1817 .49(b )(.1-10) . 

. A) .Characterization of soils which are to comprise the bottom substrate of the 
wetlands. If any toxic- or acid-forming materials are present a complete 
acidlbase .accounting is required. If such materials are to be covered by less. 
than four feet of non-toxic earth materials a contingency plan is required in 
the event the.lesser cover proves inadequate. 

B) A map of the watershed for ,each wetland is required along with an acreage 
figu're for that watershed. (Watershed maps may be 1 :24,000 scale or 
larger.) 

C) Anticipated water quality information is required for any pond which does 
not have an NPDES monito.ring point. 

D) Discharge structures must be properly designed. 

E) A plan for vegetating the wetland with acceptable species is required. 
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F) Any additional wetJand enhancement features (i.e:, nest site development,· 
etc.) should be specified. 

If the land uses are changed the Post-Mining Land Use Map and Pan V of the 
application shall be modified to accurately identify the land uses. 

4) The applicant has proposed to retain two existing lakes as pennanent 
imPoundments. It is also proposed that three additional permanent impo~ndments . 
be created as the result of borrow activities necessary to provide soil cover for the 
coal·refuse area. Section 1817.49(a) and (b) of 62 m. Adm. Gode allows the 
Department to approve permanent impoundments providing that a demonstration 
of the re.quirements set forth in section are met. In order to assure compliance with 
the above regulation, the applicant shall address the following items. 

A) MAKEUP LAKE: 

B) 

C) 

62 Dl. Adm. Code 1817.49(a)(8) requires a combination of principal and 
emergency spillways. The plans submitted indicate a single 12-inch eM}» 
drop inlet structure. The applicant shall provide appropriate design 
information for an emergency spillway. 

EAST BORROW AREA: 

The plan view of the east borrow area impoundment indicates a perimeter 
berm will be constructed where needed to control drainage. The applicant 
shall provide more specific details as to the location, extent and geometry of 
the perimeter berm. 

SOUTH BORROW AREA: 

The plan view of the south borrow area shows a levee with a top elevation 
of362.0 ·feet. The applicant shalJ provide more specific details as to the' 
locations, extent and geometry of the levee. 

D). ALL IMPOUNDMENTS: 

Part IV 7-J-l-a'ofthe UCM-1 application requires that impoundments, darn 
locations and watershed limits be shown on the Mining Operations Map. 
Based on the maps provided it is not possible to determine the watershed 
limits. Additionally, the applicant has proposed considerable levee and 
berm construction which appears to limit the drainage area. In order to 
assure accurate watershed data and that the water level will be sufficiently 
stable and be capable 'of supporting the intended use, the applicant shall 
provide maps which delineate the watershed for each impoundment. In the 
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5) 

6) 

7} 

8) 

9) . 

event that any acreage figures are revised, it will be necessary to provide 
updated DAMS2 computer runs to reflect these changes. 

The applicant has proposed that several roads be retained to facilitate the 
post-mining land use of the site, yet the map indicates one pennanent access road 
for fanning use. The applicant· shall provide clarification as to which roads are 
being proposed as permanent. Part V 1-C-S of the UeM-1 application details the 
information required for permanent roads. 

Pursuant to 62 m. Adm: Code 1817.22, response ll-13-F must be modified to 
describe the removal and disposition of the topsoil in the new borrow area. Areas 
of new disturbance with a topsoil replacement liability must either' have topsoil 
replaced or have an approved substitute material. 

62 m. Adm. Code 1784.14(b} requires each application to contain baseline 
hydrologic information on all surface water bodies, such as streams, lakes and 
impoundments, the location of any discharge into any surface water body in the 
proposed permit and adjacent areas, and information. on the surface water quality 
and quantity sufficient to demonstrate seasonal variation and water usage. The 
applicant must submit a completed Schedule A for the proposed permanent 
impoundment to be identified as the East Borrow Area Pond with Discharge 
No. 009 as required by Part m 2-D-3-c. of the UCM-J application. 

Pursuant to 62 TIl. Adm. Code 1817.83, response V 4-B must be modified to 
incorporate the provisions of IPR 62, its imposed conditions and the Site 
Characterization and Corrective Action Plan. Any proposed expansions of the 
cover variance area must also be addressed. 

Pursuant to 62 TIL Adm. Code 1783.12, the applicant shan submit additional 
information to enable the Department to identify and evaluate the potential cultural, 
archaeological and historic resources at the proposed borrow areas. This 
information may include.a completed Phase I cultural resource survey of the area. 
Upon receipt of the app]jcant's submittal. and consultation with the IJJinois Historic 
Preservation Agency, the Department will make a determination of the effects the 
proposed mining activities will have on prope~ies listed on or eligible for listing on 
the National Register of Historic Places. Sufficient information must be provided 
to the Department to enable it to develop the prerequisite finding at 62 m. Adm. 
Code 1773. lS(c) (12). 
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H you have any questions please feel free to contact this office at (217) 7824970 or 
(618) 439-9111. 

Sincerely, 

~ .. 
Fred Bowman, Director 
Office of Mines and Minerals 

FB:RM:js 
cc: R.Morgenstem 

OSMRE 
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APPENDIXB 

CONSIDERATION OF COMMENTS AND OBJECTIONS 

62 m. Adm. Code ln3.13(b) allows submission of written comments on applications for a revision. 
The foHowing are comments received from the State Agencies, County Board and other members 
of the public and the Department's response to those comments. 

Dlinojs Department of Agriculture 

Comment - IDOA has reviewed revision 6 and has no comments to offer. 

Response - (:omrnent forwarded to the operator. 

Dlinois Environmental Protection Agency 

The illinois Environmental Protection Agency has completed its review of the subject mining permit 
application and finds that additional information and/or clarification is needed as follows: 

Comment - This revision proposes a new pennanent impoundment to be identified as the East 
Borrow Area Pond with Discharge 009. Although Discharge 009 was initially proposed in IPR 60 
to OMM Permit No. 34, no Schedule A, effluent quality estimate, as required by 62 lll. Adm. 
Code 1784.14 b) 2) was found. 

The applicant should submit a Schedule A for this discharge and indicate the receiving waters. 

Response - The Department addressed this comment in Appendix A, Modification question No.7. 

Comment - The selected Curve Number (CN value) of75 may be too low considering the proposed 
final water surface area for the East Borrow Area Pond. This could cause inadequate spillway 
design as required by 62 Ill. Adm. Code 1817.49(b)(9). The applicant should further justifY the 
selection of this value considering the proposed water surface area. 

Response - The applicant has revised the Curve Number to a value ofSS in response'to the lllinois 
Environmental Protection Agency comments through modification to the original design. This value 
appears to be appropriate in reflecting" current field conditions. The change was incorporated into 
the applicants response to the Department's Aprilll, 1996 modification Jetter. 

Comment - Initially, Pond 009 may not have sufficient sediment storage of detention time during the 
course of the excavation of the East Borrow Area Pond as required by 62 Dl Adm. 
Code lS17.46(c)(I)(C)(i) and (ii). The appJicant should provide storage volume below spillway 
elevation. 
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Response - Approval to construct Pond 009 was granted by the Department in IPR No.6 on 
September 25, 1995. Since that time Pond 009 has served to control surface runoff within the 
borrow area primarily by pumpage. As such, detention times are significantly extended beyond that 
of the normal inflow/outflow situations. Sediment storage capacity will be monitored in the field and 
corrective maintenance action will be required if conditions warrant. 

Comment - Spillways shall be designed for a 25 yf!B1' 6 hour precipitation event in accordance with 
62 m. Adm. Code 1817.40 b) 9). It appears all ca1culations are based on a 10 year 24 hour event 
All impoundment spillways proposed in this revision should be evaluated for this precipitation event. 

Response - The applicant has revised the design to reflect a 25 year - 6 hour event in response to 
Dlinois Environmental Protection Agency comments. Since adequate capacity was available in the 
initial design, the configuration of the open channel spillway remains unchanged. The change was 
incorporated into the applicants response to the Department's April II, 1996 modification letter. 

Comment - An approximate final contour map is required by 62 TIL Adm. Code 1784.13 b )3). At 
8 minimum, the applicant should show on an appropriate map general surface flow directions, a1J 
permanent diversions and delineate final watersheds reporting to each impoundment. Also, drainage 
should be shown to be controlled through the duration of the reclamation activities. 

Response - For those areas subject to change under this revision adequate cross-sectional drawings 
were provided to depict approximate final topography. This revision does not significantly alter the 
surface configuration from that of the currently approved plan, except for the borrow areas which 
are necessary as cover material for coal refuse within the permit area. In response to Illinois 
Envirnmental Protection Agency comments, the applicant has also provided an additional map which 
shows flow directions, permanent impoundment and watersheds. The change was incorporated into 
the applicants response to the Department's April 11, 1996 modification letter. 

Comment - The drainage area tributary to the East Borrow Area Pond may be insufficient to sustain 
stable water levels as required by 62 Ill. Adm. Code 1817.49 b)3). This, in conjunction with the 
indefinite depth of excavation, may result in sizable changes in water surface area. The applicant 
should show- that there will be sufficient inflow to maintain a stable water level. 

Response· The applicant has revised the post-mining plan to leave this area as a wetland/wildlife 
area in response to Appendix A, Modification Question No.3. Seasonal fluctuations in the water 
level wiU serve to mimic those found in natural wetlands creating areas that will transition between 
moist soil units and water. 

Comment - This operation is presently covered under lllinois EnvironmentaJ Protection Agency 
Permit No. ll...O044661. Since changes are now proposed from that previously permitted, a modified 
permit will be required. 

Response - This comment must be addressed by Peabody Coal Company through direct' 
correspondence with the Illinois Environmental Protection Agency . 
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r 
illinois Historic Preservation Agency 

Comment - The Phase I survey and assessment of the archaeological resources appear to be 
adequate. Accordingly, we have determined, based upon this report, that no significant historic, 
architectural, and archaeological resources are located in the project area. 

Response - Comment forwarded to the operator. 

Saline Valley Conservancy District 

Comment - There are no boring logs presented for the proposed impoundments. 

Response - A total of eight borings were drilled within the area encompassing the proposed 
impoundments. The borings were presented in Insignificant Permit Revision No. 62 to Pennit 
No. 34 which is on fi1e with the Gallatin County,Clerk for public inspection. 

Comment - The depths of the impoundments are not indicated. 

Response - Cross-sectional drawings were included in the application which show the anticipated 
water depths . 

Comment - The separation between the bottom of the impoundments and the underlying aquifer is 
not indicated. 

Response - Since no refuse is to be deposited in the impoundments, this infonnation is not pertinent 
to this revision. The borrow pits will be utilized to provide additional soil cover for the ,coal refuse 

,areas. 

, . Comment - There is no information provided which iI:trlicates the separation of the existing gob and 
slurry which is on the permit area and proposed to be covered and the underlying aquifer. 

Response - As indicated in the comment, the gob and slurry areas currently exist and no change 
concerning these refuse areas is proposed. The revision addresses borrow areas to cover the refuse 
and a r~clamation plan change to allow the borrow areas to remain as permanent impoundments. . 

" Information,concemingthe separation between the refuse areas and the aquifer is not pertinent to 
this revision . 

. Comment - There was no discussion as to how groundwater contamination is going to be avoided 
both presently and long term on the site. Please keep in mind that the Saline Valley Conservation 

. District anticipates operating in its well field for,over SO years. 

Response - This was addressed by Modification NO.8. As a response, Peabody incorporated the 
site characterization report and corrective action plan: The corrective action plan objectives were 
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developed based on site characterization activities, and the geochemiCal, groundwater flow and 
precipitation infiltration models and discussions with the Department and IEP A. The objectives 
include groundwater impact control and mitigation. 

Comment - No existing groundwater information from monitoring wells was submitted as a part of 
this application in order to detennine the effect of this application on present and future groundwater 
quality. 

Response - See Modification No.8. Peabody has, since issuance of Permit No. 34, monitored 
groundwater for quality and quantity. The existing network of 14 active monitoring wells was 
augmented with 25 additional observation wells. The additional wells were installed to provide 
adequate information to assess the water quality fOT the site characterization report and corrective 
action plan . 
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APPENDIXC 

ASSESSMENT AND FINDINGS OF PROBABLE CUMULATIVE HYDROLOGIC IMPACT 

The applicant must submit a determination of probable hydrologic consequences of the proposed 
mining and reclamation operations, both on and off the pennit area, as required by 62 TIl Adm. 
Code 1784.14(e). 

Pursuant to 62 ro. Adm. Code 1773.15(c)(5), the Department must make an assessment of the 
probable cumulative impacts of all anticipated coal mining on the hydrologic balance in the 
cumulative impact area, in accordance with 62 ro. Adm. Code 1784. 14(f), and find in writing that 
the proposed operation has been designed to prevent material damage to the hydrologic balance 
outside the permit area. 

The following assessment and findings are intended to fulfiU the above requirements. 

I. Assessment 

Cumulative Hydrologic Impact Area The permitted area was for surface support facilities for the 
underground mining of the Harrisburg (No.5) Coal. The mine was opened in 1968 and most of the 
necessary facilities were constructed, and gob and slurry disposal was perfonned, prior to any 
permitting requirements. Revision Nos. 1, 2, 3, 4, and 5 in addition to one incidental boundary 
revision, added approximately 6,635 shadow area acres to the origina] surface 578.0 acres permitted. 

The mine is located within the watershed of Cypress Ditch. This is a man-made waterway created 
several years ago when the indigenous cypress forest was removed and the surrounding land 
converted to agricultural uses. The waterway drains to the Saline River approximately three miles 
downstream of the permit area. A U.S.G.S. monitoring station is maintained on the Saline River 
(No. 03383530) approximately three miles downstream of the convergence. At this site the Saline 
River has a drainage area of approximately 1062 square miles (Zuehls, et al., 1981). 

LiteraUy dozens of other mine sites, both active and abandoned, exist in the Saline River watershed. 
Clearly, assessment of a watershed of this size would not provide an accurate understanding of the 
impacts of this operation. In this particular site, significant groundwater resources exist which must 
also be considered. The aquifer considered in this assessment may extend beyond the watershed of 
Cypress Ditch and will be considered as well. 

However, for the purposes of this assessment, the 'cumulative hydrologic impact area is considered 
to be the watershed of Cypress Ditch and the underlying aquifer. 

Surface Water The operation created several surface water impoundments to facilitate the 
operations. Prior to these operations, there were no developed water resources in the permit area. 
For this site, the applicant listed 17.0 acres of impoundments as developed water resources, primarily 
~ent control ponds and the fresh water lake. In post-mining conditions, the applicant originally 
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proposed to remove all of these impoundments and return the area to a mixture of pasture and 
cropland. Revision No.6 proposes 3.0 acres of developed water resources to remain for post
mining land uses. Additionally, this revision proposes 116.0 acres to remain as wetland wildlife. 
These changes were incorporated to acquire additional cover material to facilitate reclamation of the 
waste disposal areas. The post-mining land uses, therefore, will change the amount of developed 
water resources and wetland wildlife available to 3.0 acres and 116.0 acres, respectively. 

Surface water quality information was also conected by the applicant at several locations. Four 
locations on Cypress Ditch were utilized as collection points. Stations 701 and 702 are both 
upstream of all mining and associated activities on separate tributaries of Cypress Ditch. Station 703· 
is located downstream of 702 and receives discharges from underground pumpage. Lastly, 
station 704 is located downstream of all previous points and of aD mining and associated activities. 
A summary of the data from stations 701, 703, and 704 are presented in Table 1. 

Table 1. Ambient Water Ouality Data 

Sta.701 ~703 Sta.704 
Max Min Ave Max Min Ave Max Min 'Ave 

pH 8.3 6.6 8.0 6.4 8.2 6.8 
TDS 1090 130 495 1685 188 416 1249 115 475 
TSS 243 6 45.3 50 3 14.1 151 4 55.2 
Acid -42 -282 -191 -117 -356 -255 -31 -320 -228 
Fe 7.7 0.29 1.91 524 0.5 15.6 8.7 0.32 2.76 
Mn 1.75 0.04 0.34 13.6 0.04 0.69 0.71 0.07 0.28 

The data in this table indicates only relatively minor impacts from the existing operation. The pH 
at all stations ranges from just below neutral to slightly alkaline. It is at all times within acceptable 
limits: Total dissolved solids ('IDS) are also relatively low with downstream IDS actually less than 
upstream values. The highest values are recorded just below Station 703 which received pumpage 
discharge from the underground workings. However, there is no data to suggest that this high level 
is a result of this operation. In the general area there are many oil wells which in some cases have 
historically been sho'\'Vl1 to discharge oil brines which have been a problem in these and similar areas 
of southern Dlinois. In any case, this high level is not so high as to cause concern. Total suspended 
solids (TSS) range widely with. some very high values occurring. These high values are more likely 
due to much of the area surrounding the mine being used for row-crop agriculture, than from the 
actual mining operation. Net acidity values also show that alkalinity is much greater than acidity. 
Iron values are increased downstream in the area. Downstream of station 703, a very high iron value 
of 524 mgll was recorded on one occasion. As with TDS, the downstream values, while slightly 
elevated on the average, are not so high as to cause concern by themselves. 

Owing the active operations, and now reclamation, at this facility, the applicant will be required to 
comply with all applicable State and Federal effluent limits. Adherence to these limits wi]) help to 
ensure that no adverse impacts occur to the hydrologic balance as a result· of these operations . 
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groundwater The operation is situated in an area of extremely good groundwater potential . 
Preliminary reports by both Pryor (I956) and Zuehls, et aI. (1981) indicated that the probability of 
developing a reliable groundwater supply was excellent in this area. Reliable groundwater supplies 
may be developed in the sands and gravels adjacent to the Ohio River, and have been in nearby Old 
Shawneetown. Quite different conditions exist within and adjacent to the permit area. During the 
Wisconsian glacial stage, slackwater dams formed which impounded vast amounts of melting water 
from the receding glaciers. Approximately 13,000 years ago, one such dain gave way and the 
ensuing flood waters entered the area approximately two miles north of Shawneetown skirting the 
nearby Shawneetown Hills (Nelson and Lumm, 1984). Following an old course of the Ohio River, 
the flood waters forced their way through the gap between the nearby Wildcat and Gold Hills and 
from there flowed along the present course of the Saline River. In the wake of this event, known as 
the MaUnie Flood, the channel filled with over 100 feet of sand and gravel, and is now classified as 
the Herny Fonnation (W'illman, et aI., 1975). It is this filled channel that is currently being used for 
the public and private water supplies adjacent to the mine site. 

Structural geology of the area is quite complex, with several major faults and associated structures 
in the area. The Heruy Formation is located approximately 200 feet above the NO.5 Coal over most 
of the area, however, the West Inman Fault is located on the eastern boundary of the shadow area 
added by Revision No.4. Here, the coal lies approximately 300 feet below the Henry FOnnBtion. 
This mine is considered "wetl! as it proposed to pump approximately 300,000 gallons per day (gpd) 
from the underground works. Cartwright and Hunt (1978), stated that in a study of 15 underground 
works only 4 mines pumped volumes of between approximately 80,000 and 1.3 million gpd. The 
water originated from drips from the sandstone unit directly overlying the No.5 Coal. Information 
presented in Nelson and Lumm (1984) suggests that at places not too distant from the mine 
workings, this overlying unit may be exposed at the base of the unconsolidated material. Should this 
be the case, this unit may be receiving direct recharge from the Henry Formation. However, as 
stated earlier, over the mining area, this unit is 200 to 300 feet below the bottom of the glacial 
meltwater channel and separated from it by very low permeability limestones, shales and occasional 
sandstones. Potential to encounter additional water existed as mining progressed toward the West 
Inman Fault, a nearly vertical normal fault, as faults may act as a secondary permeability feature 
which may transmit water both from the surface and/or other formations. However, in modifications 
to Revision No.4, the mine plan stated that as mining progressed towards this area, mining would 
cease should conditions degrade. 

The operation consumed a total of approximately 1.5 miUion gpd of groundwater. This came from 
primarily two·sources. Of this total, 300,000 gpd were pumped from the underground works, and 
the remainder was withdrawn directly from the Herny Formation for such uses as makeup water in 
the preparation plant, sanitary water supplies and for underground dust suppression. However, the 
withdrawal of this amount was not anticipated to have any detrimental impacts to water quantity in 
the area. This conclusion is based on a report prepared for the Saline Valley Conservancy District 
(SVCD) by the lliinois State Water and Geological Surveys. The Surveys prepared a report on the 
feasibility ofinstalling municipal water wens into the same aquifer that underlies the permit area. 
The report suggested a site approximately one half mile to the northwest of the permit area but 
easement problems forced the SVCD to install the three wells approximately 2500 feet from the 
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southwest corner of the permit area. Information presented in the report prepared for the SVCD 
(poole and Sanderson, 1981) showed that for a well with a capacity of 1.7 million gpd, drawdowns 
at a distance of 3000 feet away may be as much as 9.9 feet, based upon the constraints which are 
used to develop the aquifer model. However, at distances of one mile or more, the drawdown on 
the piezometric surface was estimated at less than two feet. Since the installation of SVCD' s three 
initial production wells, SVCD has installed two additional pumping wells, one of which is located 
approximately 1400 feet west of Slurry No.5. It should be noted that there are several rugh capacity 
irrigation wells in the area which are much closer to the SVCD wells. These may contribute to 
interference with SVCD's weUs. Any future development on the part of the SVCD to install more 
weJJs or to expand its well field should take into account the impacts of water production from these 
sources as well. 

Even though it is not anticipated that any adverse impacts will result to adjacent water levels, very 
little information was available to quantitatively assess the impacts of this operation on groundwater 
quality prior to the submittal of Revision No.6. The method by which the applicant was previously 
disposing of its coarse refuse material was the primary concern. A cut and fill method was used 
during most ofthe life of the mine. Trenches were dug approximately thirty feet deep and the refuse 
was placed into them. With a thin clay cover of approximately less than ten feet, the material was 
being placed into the aquifer itself. 

Under ambient conditions, measurements made by the applicant showed that the hydraulic gradient 
was quite low and hence any contamination would not move very far from the mine site . 
Additionally', once the production well at the mine began operating, any contaminant would tend to 
be localized at the mine site. With the installation of a high capacity well field in relatively close 
proximity to the refuse disposal area, it became necessary for the applicant to employ more 
sophisticated analytical methods for the prediction of impacts to the hydrologic balance. 

Initially, the applicant used Random Walk, a mass transport groundwater model first developed by 
Prickett, et aI. (1981). The program takes into account physical characteristics of the aquifer, water 
withdrawals or injection, pollutant loading and movement rates. The study looked at the increases 
to total dissolved solids (TDS). Ambient conditions for this area assumed that initial IDS levels 
were approximately 338 parts per million. (ppm). Results show that the IDS levels are not increased 
at the SVCD. wens as long as the mine operates its pumping wells. This is due to the fact that the 
mine's pumping wells produce a hydraulic gradient such that all infiJtration at the mine goes to the 
mine's own supply well. However. when the wells at the mine are no longer active, the pollutants 
are predicted to move toward the .SVCD wells. IDS is predicted to reach a maximum concentration 
of 388 ppm in the SVCD wells approximately 30 years after the anticipated mine closure. This is 
because the mine's water supply well would no longer be functioning and the municipal wells would· 
be the controlling fuctor in the area's hydraulic gradient. As the site is reclaimed and cover is placed . 
over all of the waste areas, the flow to the aquifer is anticipated to diminish from the refuse areas. 
This will result in a slight reduction of IDS concentration reaching the we]]s. The long term impact, 
30 years from mine closure, to the SVCD weUs is estimated at a fina] IDS concentration of373 ppm 
or an increase of 10.4 ·percent. Such an increase is not anticipated to be an adverse impact to the 
public water supply, as even with.this increase, the final level is still welt below all applicable· 
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drinking water standards. As a part of the study, several additional monitoring wells were installed 
to gather basic information and provid~ calibration for their modeling study. For the most part, these 
wells were installed directly between the waste disposal area and the adjacent SVCD wells. 

In 1985, the Department required Peabody to perfonn a hydrogeologic investigation of the site prior 
to issuance of Permit No. 34. The investigation utilized a numerical groundwater flow model and 
included an assessment of potential impacts to the Henry Aquifer by mining activities. The 
investigation showed that no significant groundwater impacts were occurring outside the mine site 
permit boundary. The report was accepted by the Department and Permit No. 34 was approved. 

In 1992, Peabody conducted a subsurface exploration· for the proposed construction of Slurry Cell 
No.6. Additionally, Peabody commissioned a groundwater quality assessment in 1992 as a 
requirement of a permit modification for the installation of Slurry No. IA. The assessment consisted 
ofa geophysical delineation of the extent of impacted groundwater. The results showed that extent 
of groundwater impacted by mining activities was largely limited to the area within the permit 
boundary. Both IEP A and the Department responded favorably to the report but required additional 
characterization of the nature and extent of impacted groundwater. . 

Most recently, a site characterization report and corrective action plan was prepared for the Peabody 
Coal Company Eagle No.2 Mine by GeoSyntec Consultants. The site characterization addressed 
concerns regarding the effects to groundwater quality from coal refuse areas and the potential effects 
to nearby groundwater users. The additional characterization of impacted groundwater implemented 
by the 1992 study was incorporated by the site characterization report. 

A total of 25 monitoring we1ls were monitored biweekly beginning on December 13, 1994 and 
continued through March 23, 1995. The wells were sampled and analyzed for selected Class I water 
quality constituents. The resu]ts of the site characterization activities detennined that groundwater 
quality consists of elevated total dissolved solids (TOS) and sulfate concentrations which are limited 
to the area within the Permit No. 34 boundary except for smaU areas along the northern edge of the 
site. Sulfate comprises about 40 to 60 percent of the elevated IDS. Chloride, iron and manganese 
concentrations and pH observed from groundwater samples conected are within the ranges of 
background values for this area. Geo~hemical testing showed that the coal refuse material contains 
9 to '19 percent pyrite which generates acid rock drainage (ARD) upon exposure to air and water. 

. The ARD is the primary factor contributing to the elevated TDS in the groundwater. 

The site characterization defined borrow areas which would provide suitable material for 
constructing a final cover system for the coal refuse materials. With this infonnation, a corrective 
action plan (CAP) was developed utilizing the site characterization results to supplement the 
reclamation plan. The CAP has two main elements: coal refuse (ARD) source control, and 
groundwater impact mitigation. The ARD source control element consisted of an enhanced final 
cover system for the coal refuse area to limit infiltration of precipitation and prevent further 
generation of ARD, which would help in decreasing TDS levels. The second element consists of 
three additional shallow groundwater extraction wells to mitigate the areas beneath the site with 
greatest effects on groundwater. 
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n. Findings 

Surfuce Water The applicant proposes to leave 3.0 acres of developed water resources and 116.0 
acres of wetland wildlife in the permit area. The pre-mining conditions indicate that 17 acres of 
developed water resources existed. This reduction is a result of some of the area being changed to 
wetland wildlife. 

Surface water quality should not be significantly deteriorated as a result of these activities. 
Downstream increases may occur for: some parameters such as total dissolved solids, but the 
iilcreases should not be so high as to cause adverse impacts in downstream water usage. 
Additionally, the applicant must at all times comply with all applicable State and Federal efiluent 
limits. Adherence to these limits will help to ensure that no adverse impacts occur to the hydrologic 
balance outside the permit area. 

Groundwater The proposed pennit area is located in an area of excellent groundwater potential. The 
amount of groundwater still used by this operation will contribute to a constant drawdown of the 
piezometric surface in and adjacent to the pennit area. However, based on information available to 
the Department, this usage combined with careful development of the aquifer by future users, should 
ensure that the proposed operation will not adversely affect adjacent groundwater yields. 

Groundwater quality is not expected to be further impacted negatively with the approvaJ of Revision 
No.6. Previous waste disposal practices initially caused concern that nearby municipal water 
supplies might be degraded. Revision No.6 incorporates the initiation of the corrective action plan, 
which consists of placement of an enhanced final cover system over the waste disposaJ area and 
additional groundwater extraction wells. The extraction wells will allow the operator to remove 
elevated IDS from the groundwater system in order to facilitate groundwater impact mitigation at 
the waste disposal area. 

In summary, the mine operated as an underground coal mining facility from 1968 until July 1993. 
The surface operations included six coal refuse management impoundments. Four of the six disposal 
areas initiated refuse disposal prior to the implementation of OMM's permanent program 
regulations. In 1982 SVCD constructed its weD field consisting of three pumping wel1s which are 
located to the southwest of Peabody's surface facilities. Since the initial we)) field construction, 
SVCD has instaUed two more wells, the last one being installed in late 1995. Prior to the installation 
of the last SVCD well, the mine ceased operation and initiated reclamation. The operator, through 
Revision No.6, submitted a site characterization and corrective action plan which evaluates site 
characteristics and a plan to remediate impacts produced by refuse disposal at the site. The 
Department finds that the operator has submitted a plan that will positively impact effects of refuse 
disposal on the underlying aquifer. 

Therefore, the assessment and findings of the probable cumulative impact of all anticipated 
reclamation in the area on the hydrologic balance finds that the corrective action plan has been 
designed to mitigate groundwater impacts and prevent material damage to the hydrologic balance 
outside the permit area. 
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• APPENDrxD 

DECISION ON PROPOSED POST-MINING LAND USE OF PERMIT AREA 

Post-mining land use has been approved in accordance with the requirements of 62 Ill. Adm. 
Code 1817.133. The surface land areas affected by underground mining activities will be restored 
in a timely manner to conditions that are capable of supporting the uses which they were capable of 
supporting before any mining, or to higher or better uses achievable under the criteria and ~ 
procedures of62 TIl Adm. Code 1817.133. 

The premining, approved post-mining and revised post-mining land use acreage of the Eagle No. 2 
area are as foUows: 

Original Approved Proposed 
Pre-mining PQst-mining PQ~t-mining 

Cropland 182.0 56.3 56.3 
Water Resources 17.0 1.3 3.0 
Pastureland 26.0 513.8 363.8 
Residential 0.0 0.2 0.2 
IndustriaVCommercial 323.0 16.0 21.5 
Wildlife Habitat I Wetland 0.0 0.0 142.8 
Forest 10.0 0.0 0.0 
Undeveloped 20.0 0.0 0.0 

Total lltQ ~ ~ 

mR 1 added 2.0 acres on October 28, 1995, mR 2 added 2.0 acres on May 28, 1996, IBR 3 added 
1.0 acre on October 22, 1'996, and IBR 7 added 4.6 acres on July 24, 1992. This is an increase of 
9.6 acres that was added to the original pre-mining permit. 

Proposed wetland wildlife with 116.0 acres and proposed fish and wildlife (herbaceous) with 26.8 
have been combined in the proposed wildlife habitat/wetland category and equal 142.8 acres. 

A change in post mining land use is proposed due to the retention of the make-up and fresh water 
lakes as well as the proposed east and south borrow areas. The proposed land use change includes 
an increase in water acres, an increase in wildfife habitat/wetland acres, and a decrease in pasture 
acres. The retention of the permanent impoundments will compliment the planned land use of pasture 
which is the currently approved land use for the EagJe No.2 slope area. In addition severa1 power 
lines and roads are proposed to be retained for permanent access and future use by the local utility. 

The Department thus finds the land areas affected by surface ~0a1 mining activities will be restored 
in a timely manner to conditions that are capable of supporting the use which they were capable of 
supporting before mining or to higher or better use achievable under the criteria and procedures of 
62 nt. Adm. Code 1817.133. The plan of restoration submitted by Peabody does not present any 
actual or probable hazard to public health or safety nor does it pose any actual threat of water 
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diminution or pollution as indicated in Appendix C. and the proposed land uses foUowing mining are 
not impractical or unreasonable as aU the post-mining Jand uses existed prior to mining and are found 
in the adjacent surrounding areas. The land uses are not inconsistent with any applicable land use 
policy or plan known to the Department and no objections were heard from any governmental 
agency with such authority. The plan does not involve unreasonable delay in implementation and 
is not in violation of any other applicable law known to the Department 
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between transmiSSivity, storage, and the lowering of water levels in the vicin
ity of a pumped well • 

During the December 1980 test, the effects of pumping Test Well No.1 were mea
sured in the pumped well and in three observation wells. The locations of the 
wells used during the test are shown in figure 5. The drillers logs of the 
wells are included in appendix B-1. The test well was pumped continuously for 
1430 minutes at a constant rate of 1090 gpm {69 L/s~~ Drawdowns were deter- " 
mined by comparing water levels measured before pumping started with water le
vels measured during the pumping period. The data collected are included in 
appendix B-2. 

During the test pumping period, several water samples were collected to determine 
the mineral quality of the groundwater. The samples were analyzed by the lab
oratories of the Illinoi?Env;ronmental Protection Agency and the State Water 
Survey. Appendix C gives results of the analysis of the s'ample collected after 
pumping 23 hours. " 

The aquifer test data and the nonequilibrium formula (Walton, 1962) were used 
to calculate the hydraulic properties of the sand and gravel aquifer. Results" 
of the analYSis indicate that the transmissivity (T)of the aquifer averages 
about 80,500 gpd/ft (1.16 x 10-2 m2/sec) and the hydraulic conductivity (K) is 
about 875 gpd/ft2 (4.13 x 10-4 m/sec), a reasonable value for the fine-to
medium sand encountered at the test well site. The storage coefficient (5) in 
the vicinity of the test well was computed to be about 0.00063, a valuerepre
sentative of artesian conditions. Hydraulic properties determined from the 
well test data analySis are surrmarized in table 1. 

Aquifer model 

The effects' of a groundwater development can be simulated using aquifer models 
that have straight-line boundaries and an effective width, length, and thickness. 

TABLE 1. Transmissivity and storage coefficient at the aquifer test site. 

\ole 11 

OWl 

0\012 

OW3 

Method of 
analysis 

Time-drawdown (Theis) 
Time-drawdown (Jacob) 

Time-drawdown (Theis) 
Time-drawdown (Jacob) 

Time-drawdown (Theis) 
Time-drawdown (Jacob) 

Time-drawdown (Jacob) 

Oistance-drawdown 

Transmissivity(T) 
" (9pd/ft~ 

(x 1.438 x 10- = m2/s) 

73,500 
78",800 

78,100 
84,600 

78,100 
92,800 

80,000 

78.100 

T average • 80,500 gpd/fi (1.16 x 10-2 m2/s) 

Hydraulic conductivity (K) = 875 gpd/ft 2 (4.13 x 10-~ m/s) 

S average = .00063 

Storage 
coefficient (S) 

.00077 

.00062 

.00064 

.00053 

.00067 

.00048 

.00067 

11 
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. GeoSymec; Consultants 

clean sand according [Q Freeze and Cherry [1979]. These initial estimates of the 
hydraulic conductivity values were adjusted during the calibration process. The final 

. values utilized in the ground-water flow model were in the range of 0.55 to 240 ft/d (2 
. x. W·4 to 8 X. 10.2 cm/s) throughout the site. f 1",1.1.1-:' 

':..,::::Vc... !"I,~L-t.\;I-K - t'::, n / 
, - t:J J 6 ;Y~;ftt. :: 117. '2 c:, (YJ 4 4 

The areal distributions of hydraulic conductivity representing the shallow and deep J . 
ground-water zones in the model are shown in Figure 5-5 and 5-6. These values are 
within the range of the field data. Five hydraulic conductivity z.ones in the shallow 
ground-water zone and three hydraulic conductivity zones in the deep ground-water 
zone are presented in the calibni.ted model to account for the difference in material 
properties for the observed configuration of the aquifer potentiometric surfaces. This 
approach is valid for two reasons: 0) field hydraulic conductivity cannot be known 
everywhere within the model domain; and (li) the water table configuration has been 
formed in response to material properties and external hydraulic stresses. . . 

Hydraulic Heads of (he Aquifers 

Cell values of hydraulic head for both shallow and deep ground-water zones are 
solved numerically by the MODFLOW model through an ite~ative process. To start 
the solution, an arbitrary vahie of the l)ydraulic head is given for each node of the 
model grid for each layer. An arbitrary starting head value is permitted since the 
numerical solution is for steady-state conditions. The only criteria that must be applied 
is for the starting head to be specified above the base elevation of the m~dellayer (i.e .. 
allow for initial saturated conditions). A hydraulic head value of 450 ft (137 m) was 
assigned to each cell as the starting head for both layer 1 and layer 2. 

5.3.1.4 Boundary Conditions 

Ideally, model boundaries are chosen to coincide with hydrologic boundaries that 
do not shift the time or conditions of the model analysis. In this study. natural, 
boundaries such as the major discharge areas (Saline River) and the western .limit of the 
sand and gravel aquifer, extend beyond the srudy area, which makes it impractical to. 
configure the model boundaries with narural aquifer boundaries. Therefore the model 

GE3665·08/GA950886 58 95.11.20 

:"'. 
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TABLE 5·1 

HYDRAULIC CONDUCTIVITY VALUES' 
USED IN MODEL CONSTRUCTION 

Hydraulic 
Conductivityl41 

Data Source Sample Date gpdJfr cmJs 

Shallow Ground-Water Zone 
• Peabody Soil Boring (Sand) 28 April 1992 - 5.6 x: 10-4 
• Peabody Soil Boring (Silty. Clay) 28 April 1992 - 4.7 x: 10.6 

• Peabody Well MW -13 6-7 October 1984 905 4.3 x 10-1 

Deep Ground-Water Zone 
• Peabody Well TH- t 7 -8 December t 989 630 3.0 x to-2 

! • SVCD Well TW-1 16-17 December 1980 875 4.1 x 10-1 

NOles: (I) SVCD TW·l data from Poole and Sanderson (1981], all others from Peabody files. 
(2) gpd/ft1 ... gallons per day per foot per foot. . 
(3) cmls ... centimeters per second. 
(4) Values for soil borings represent laboratory permeability measurements; hydraulic conduclivilies in wells 

calculaled from pumping tests. 

GE3665-09/GA950886 l4.11.95 
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ATTN: Rick Dadmoad 
1190S Highwtly 142 
Equality, n.. 61934 

REF: Wells 
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BEFORE THE ILUNOIS POLLUT.ION CONTROL BOARD· R~,='S/~ ~Yr.'~'7D 

PEOPLE OF THE STATE OF ILLINOIS, 

Complainant, . 

v. 

PEABODY COAL COMPANY, 
a Delaware corporation, 

Respondent. 

) 
) 
) 
) 
) 
) 
} 
}, 
) 
) 

PCB NO. 99-134 
( Enforcement) 

NOTICE OF FlUNG 

To: David R. Joest 
Peabody Coal Company 
195'1 Barrett CQurt 
P.O. Box 1990 
Henderson, KY' 42420-1990 

W. C. Blanton 
Blackwell Sanders Peper Martin LLP 
2300 Main Street, Suite 1000 
Kansas City, MO 64} 08 

Stephen F. Hedinger 
Attorney at Low 
1225 South Sixth Street. 
Springfield, It. 62703-2407 

StY 1 G 2002 

STATE OF ILLiNLilS 
Pollution Control Bor:.''''; 

PLEASE TAKE :'JOTICE that on this d3t.~ I r,\8l!adrcr filing ·,vith the Clerk of the Pollution 

Control Board of the State of Illinois, a THIRD AMENDED COMPLAINT, a copy of which is 
. . . 

attached hereto and herewith served upon you. Failure to file an answer to this Complaint within 

60 days may have severe consequences Fai!ur·;; in 2r.swer will mean that all allegations in this 

Complaint will be taken as if admitted for purpos~s this [yoceeding. If you have any questions 

about this procedure, you :;hould cont~ct thG he:::;r;,-!~.:r";\ticp.r assigned to this proceeding, the 

Clerk's Office or an attorney. 
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FURTHER, please' take notice that financing ;r.ay be, available, through the, Illinois 

Environmental Facilities Financing Act, 20 IlCS 3515/1 (1994), to correct the pollution alleged in 

the Complaint filed in this case, 

500 South Second Stree( 
Springfield, Illinois 62706 
217/782-9031 
Dated: September 11, 2002 

Respectfully submitted, 

PEOPL.E OF THE STATE OF ILLINOIS 

JAMES E:. RYAN 
Attorl'1sy General of the' 
Stare :::Jr Illinois 

M,t..TTHEW J .. DUNN, Chief 
Envircr;;7)ental Enfoil;:emenUAsbestos 
Litigcti\Jr, Division 

BY: ~2~ s::rt.:z=~Q 
, ~NE:::. McBRIDE' , 
" "" Assistant Attorney General " 

Envimnmental Bureau " 
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CERTIFICATE OF SERVICE 
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD 

PEOPLE OF THE STATE OF ILLINOIS, 

Complainant, 

v. 

PEABODY COAL COMPANY, 
a Delaware corporation 

Respondent. 

PCB NO. 99-134 
(Enforcement) 

THIRD AMENDED COMPLAINT 

REC l1'VtED 
CL 1= P l.('::: ,r-. c'':', "':: 

STATE. Of lLLIl.CliS 
Pollution Control Boord 

Complainant, PEOPLE OF THE STATE OF ILLINOIS, by JAMES E. RYAN, Attorney 

General of the State of Illinois, complains of Respondent PEABODY COAL COMPANY, as 

follows: 

COUNT I 

WATER POLLUTION VIOLATIONS 

1. This Count is brought by the Attorney General on his own motion and at the 

request of the Illinois Environmental Protection Agency ("Illinois EPA"), pursuant to the terms 

and provisions of Section 31 of the Illinois Environmental Protection Act (Uthe Act"); 415 ILCS 

5/31 (1998). 

2.. The Illinois EPA is an agency of the State of Illinois created by the Illinois 

General Assembly in Section 4 of the Act, 415 iLCS 5/4 (1998), and charged, inter alia, ',flith the 

duly of enforcing the Act in proceedings before the Illinois Pollution Control Board ("Board"). 
. , 

3. This Count is brought pursuant to Section 31 of the Act, 415 ILCS 5/31 (1998), 

afler providing the Respondent with notice and the opportunity for a meeting with the Illinois 

EPA 

4. The Respondent, Peabody Coal Company ("Peabody"), is and was at all times 

relevant to Ihis Complaint, a Delaware corporation in good standing and authorized to do 

f 
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business in the State of Illinois. Its registered agent is CT Corporation System, 208 South 

LaSalle Street, Chicago, IL 60604-1135. 

5. The Peabody Coal Eagle No.2 mine site ("Eagle No, 2") is located in Gallatin 

County, Illinois. Its main offices are located at the Peabody Coal Company, Midwest Business 
" -' 

Unit, 1100 State Route 175 South, Graham, Kentucky 42344. Peabody is a subsidiary of the 

Peabody Holding Company, Inc. of St. Louis, Missouri. Eagle No.2 was operated as an 

underground coal mining facility under a permit issued by the Office of Mines and Minerals of 

the Illinois Departr1}ent of Natural Resources from 1968 until July 1993, Eagle No 2 is located 

on a 250 acre tract of land, approximately one mile northwest of Shawneetown, Illinois at the 

base of the west side of the Shawneetown Hills, The surface portion of Eagle No, 2 is located 

in Sections 15, 16, 21 and 22 of Township 9 South, Range 9 East, Gallatin County. 

6, Eagle No.2 is located at the eastern edge of the Henry Aquifer, one of the few 

Class 1 groundwater resources in southern Illinois, The Saline Valley Conservancy District 

rSVCD") public water supply wells are located to the southwest and hydraulically down-

gradient from Eagle No, 2, 

7, The SVCD public water supply provides water for 17 communities and water 

supplies located in four counties serving a total of 27,814 people. The well field consists of five 

wells, Wells 1, 2 and 3 were constructed in 1982, Well 4 was constructed in 1991, and Well 5 

was constructed in. 1995. 

8. The above-ground activities of Eagle No.2 included coal processing and refuse 

disposal, From 1968 until 1993, Peabody constructed and operated the coal preparation plant 

and six coal refuse disposal areas Peabody disposed of approximately 12,76 million tons of 

coarse coal mine waste, coal slurry waste, and other related wastes in the six coal refuse 

disposal areas at Ie NO.2. Upon information and belief, none of the six refuse disposal 
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I' 

I 

-------_ ....... __ .... ----:-----------------------...... 

areas have liners or other forms of barrier to prevent or minimize the leaching of contaminant~ 

into the underlying aquifer. Upon information and belief, according to Peabody's accounts, at 

least two of the refuse disposal areas consist of trenches which were excavated 20 to 25 feet 

below the surface. The coal mine refuse, and other related wastes at Eagle No.2 contain such 

inorganic chemicals, including, but not limited to: chlorides, manganese, total dissolved solids, 

sulfates, and iron, which have leached from the mine refuse at Eagle No.2 into the 

groundwater on-site and have migrated off·site of Eagle NO.2. 

9. Inorganic chemicals from Eagle No.2 have contaminated the groundwater on-

site and off-site of Eagle No.2 and threaten the SVCD well field .. The water quality is 

deteriorating at the SVCD Wells 1,2,3, and especially at SVCD Well 5. SVCD Wells 1', 2, and 

3 are experiencing significant increases of sulfate and chloride in the waters drawn from each 

well. In SVCD WellS, the well closest to Eagle No.2, the sulfate concentration areas follows: 

July 1996 
June 1997 
May 1998 
March 1999 
April 1999 
May 1999 
June 1999 
JUly 1999 
August 1999 
September 1999 
October 1 Q99 
November 1999 
December 1999 
January 2000 
February 2000 
March 2000 
April 2000 

Concentration Milliqrams Per Liter (mqll) 

48.9 
118 
141 
167 
171 
180 
183 
189 
209 
214 
i98 
199 
191 
189 
183 
194 
185 

The U.S. Environmental Protection Agency's Secondary Maximum Contaminant Level for 

sulfate is 250 mgt!. 
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10. On January 28, 1997, the Illinois EPA sent the Respondent a Violation Notice 

Letter, Violation Notice: M-1997-00010, concerning inorganic chemical groundwater quality 

violations at Eagle NO.2. On February 14, 1997, the Respondent sent the Illinois EPA a letter 

which, disputed the Illinois EPA's characterization of the groundwater quality violations at Eagle 

No.2 and claimed that there were n6groundwater quality violations on or off-site at Eagle No. 

2. On March 13, 1997, a meeting of representatives of the Illinois EPA and the Respondent 

was held, pursuant to Section 31 (a)(4), 415 ILCS 5/31(a)(4)(1996). 

,11. On March 17, 1997, the Respondent requested an extension of time to respond 

to the, alleged violations. On March 31, 1997, the Illinois EPA denied the extension of time, 

Respondent provided a timely response, pursuant to Section 31(a)(5), 415 ILCS 5/31(a)(5) 

(1996). On April 23, 1997, the Illinois EPA sent the Respondent a letter in which the Illinois 

EPA rejected Respondent's Compliance Commitment Agreement. On September 26, 1997, the 

Illinois EPA sent the Respondent a Notice of Intent to Pursue Legal Action ("N1TPLA"), On 

October 6,1997, the Respondent responded to the N1TPLA and requested a meeting with the 

Illinois EPA, 

12. On December 23, 1997, the Illinois EPA sent the Respondent a second Violation 

Notice Letter, Violation Notice: M-1997-00133, concerning additional inorganic chemical Class I 

groundwater quality violations at Eagle No, 2, On January 19, 1998, the Respondent sent a 

letter to the Illinois EPA in which it again questioned ,the Illinois EPA's characterization of the 

groundwater quality violations for ttie on and off-site monitoring wells at Eagle No, 2. On 

January 28, 1998, representatives of the Illinois EPA and the Respondent met. On April 21, 

1998, the Illinois EPA sent the Respondent a Notice of Intent to Pursue Le'gal Action ("NITPLA") 

regarding the second Violation Notice Letter, 

13, Section 620,505 of the Board's Groundwater Ouality Standards ("GOS"), 35 Iii, 
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Adm. Code 620.505 (1996), in pertinent part, establishes the groundwater compliance 

determination location for coal mine refuse disposal areas, as foHows: 

Compliance Determination 

a) 3) For groundwater which underlies a coal mine refuse disposal area, a coal 
combustion disposal area, or an impoundment that contains sludge, 
slurry, or precipitated process material at a coal preparation plant, the 
outermost edge as specified in Section 620.240(f)( 1) or location of 
monitoring wells in existence as of the date of this part on a permitted 
site. 

14. Under Sections 620.450(b)(4) and (b)(5) of the Board's GQS, 35 III. Adm. Code 

620.450(b)(4), (b)(5)(1996), the coal refuse disposal areas are subject to the following 

standards as groundwater quality standards for respective disposal areas: 

Alternative Groundwater Quality Standards 

b) Coal Reclamation Groundwater Quality Standards 

... 
4) A refuse disposal area (not contained within the area from which 

overburden has been removed) is subject to the inorganic 
chemical constituent and pH requirements of: 

A) 35 III. Adm. Code 302.Subparts Band C, except due to 
natural causes, for such area that was placed into 
operation after February 1, 1983, and before the effective 
date of this' Part [November 25, Hj91], provided that the 
groundwater is a present or a potential source of water for 
public or food processing; 

B) ·Section 620.440(c) [35 III. Adm. Code 620.440(c)] for such 
area that was placed into operation prior to February 1, 
1983, and has remained in continuous operation since that 
date; or 

C) Subpart D [35 III. Adm. Code 620.410] for such area that is 
placed into operation on or after the effective date of this 
Part [NovembeJ 25,1991]. 

5-

------------------------_ ... _---
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5) For a refuse disposal area (not contained within the area from 
which overburden has been removed) that was placed into 
operation prior to February 1, 1983, and is modified after that date 
to include additional area, this Section applies to the area that 
meets the requirements of subsection (b)(4)(C) and the following 
applies to the additional area: 

A) 35 III. Adm. Code 302.Subparts Band C, except due to 
-natural causes, for additional refuse disposal area that was 
placed into operation after February 1, 1983, and before 
the effective date of this Part [November 25, 1991], 
provided that the groundwat!=r is a pres~nt or a potential 
source of water for public or food processing: and 

B) Subpart D [35 !II. Adm. Code 620.410] for such additional 
area that was placed into operation on or after the 
effective date of this Part [November 25,1991]. 

15. Upon information and 'belief, dates of modification, the monitoring wells within 

the outermost edge. and the applicable groundwater quality standards for each refuse disposal 

area at Eagle No.2 are listed below. 

Disposal Area 
Number 

Slurry No. 1 A 

Pe rmitsl Authorizations 
Permit Modifications 

Slurry No 1 was placed 
i'nto operation prior to 
2/1/83. This disposal 
area was modified to 
include additional area 
through vertical and lateral 
expansion after 11-25-91 
and designated Slurry 1A. 
Slurry 1A was placed 
into operation after 
11-25-91. Subtitle D 
Permit No. 1992-MD-6977 
was issued on 8-24-92. 

Applicable Requlation-

35 III. Adm. Code 620.410 pursuant 
to 35 III. Adm. Code 620,450(b)(5)(B) 

Monitoring wells within outermost edge of Slurry 1A: GW-9 

Slurry No.2 Subtitle D Permit No. 
1972-MD-1618-0P5 
was issued on 6-8-78. 
Slurry No.2 was placed 

. into operation prior to 

6' 

35 III. Adm. Code 620.440(c) pursuant 
. to 35 ilL Adm. Code 620.450(b)(4)(B) 
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Slurry No, 3 
(Refuse No,3) 

2-1-83, 

Proposed Supplemental 
Construction Authori
zation was granted on 
10-23-84. NPDES Permit 
No. IL0044661.was issued 
on 7-28-88. Slurry NO.3 
was placed inrc operation 
after 2-1-83 and before 
11-25-91. 

35 III. Adm. Code 302, Subpart C 
Section 302.304 pursuant to 35 
III. Adm. Code 620.450(b)(4)(A). 
Groundwater within the outermost 
edge of Slurry No. 3 is a 
potential source of water for 
public or food processing use. 

Monitoring wells within outermost edge of Slurry No.3: GW-4, GW-6, MW-17 

Slurry NO.5 The predecessor to Slurry 
No.5, the West Refuse ' 
Area was placed into 
operation prior to 2-1-83 
an.d was modified to 
include additional area 
through vertical expansion 
after '2-1-83 and before 
11-25-91. Slurry NO.5 
Proposed Supplemental 
Construction Authorization 
was granted 2-27-87.' 
Slurry NO.5 NPDES 
Permit No. IL0044661 was 
issued on 7-28-88. Slurry 
NO.5 was placed into 
operation after 2-1-83 and 
before 11-25-91. 

35 III. Adm. Code 302, Subpart 
C Section 302.304 pursuant to 35 
III. Adm. Code 620.450(b)(4)(A}, 
Groundwater within the outermost .edge 
of Slurry NO.5 is a potential source 
of water for public or food 
processing use. 

Monitoring wells within outermost edge of Slurry No, 5: 
GW-11, MW-14, MW-18, MW-23, MW-24 & MW-25 

South 40 
Refuse Area 

Groundwater Not 
Located in, 
Outermost 
of Refuse 
Disposal Area 

Subtitle D Permit No, 
1972-MD-1618-0P-4 was 
issued on 10-17-77. The 
South 40 Refuse Area was 
placed into operation 
prior to 2-1-83. 

This groundwater lies 
outside of the compliance 
points for coal mine refuse 
disposal areas. 

, 35 II!. Adm. Code 620.44Q(c) 
pursuant to 35 III. Adm. Code 
620.450(b)( 4 )(8). 

Class I:Potable Resource 
Groundwater pursuant to 
35 III. Adm. Code 620210(a)(4) 
subject to 35 III. Adm. Code' 
620.410 Class I standards. 
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and Extending 
Off Site 

Monitoring wells which are not located within the outermost edge of the coal reiuse 

disposal areas: 
GW-13, GW-14, GW-15, GW-16, GW-17, GW-18, GW-19, GW-20, 
GW-26. MW-1. MW-2, MW-3, MW-4, MW-7, MW-9, MW-10, MW-19, & MW-21 

'Compliance Point· 

Pursuant to 35 III. Adm. Code 620.505(a)(3) compliance with the standards for groundwater 
that underrles a coal mine refuse disposal area is to be determined at the outer most edge as 
specified in 35 III. Adm. Code 620.240(f)(1) or the location of monitoring wells in existence as of 
November 25, 1991. 

16'. Section 302.304 of the Soard's Subtitle C: Water Pollution regulations, 35 III. 

Adm. Code 302.304 (1996), provide, in pertinent part, as followS: 

The following levels of chemical constituents shall not be exceeded: 

CONCENTRA TICN STORET 

CONSTITUENT NUMBER (mg/I) 

Chloride 00940 250. 

Iron (dissolved) 01046 0.3 

Manganese (total) 01055 0.15 

Sulfates 00945 250. 

Total Dissolved Solids 70300 500. 

17. Section 620.201 (a) of the Board's GaS, 35 III. Adm .. Code 620.201 (a) (1996), 

establishes four classes of groundwater. Section 620.201 (a)(1) of the Board's GaS, 35 III. 

Adm. Code 620.201 (1996), provides for Class I: Potable Resource Groundwater. Section 

620.210 of the Board's GaS, 35 III. Adm. Code 620.21Q (1996), pro'vide:; in pertinent part: 

Section 620.210 Class I: Potable Resource Groundwater 

Except as provided in Sections 620.230, 620.240, or 620.250, Potable Resource 
Groundwater is: . 

a) Groundwater located 10 feet or more below the land surface and within: 

2) Unconsolidated sand, gravel or sand and gravel which is 5 feet or more in 

8· 

-----------------------------~.-.-.... --.--... ---
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thickness and that contains 12 percent or less of fines (Le. fines which 
pass through a No. ~OO sieve tested according to ASTM Standard 
Practice 02488-84. incorporated by reference at Section 620.125); 

* 

4) Any geologic materia! which is capable of a: 

A) Sustained groundwater yield. from up to a 12 inch borehole. of 150 
gallons per day or more from a thickness of 15 feet or less; or 

B) Hydraulic conductivity of 1 x 10-4 cm/sec or greater using oneof the 
following test methods or its equivalent: 

i) Permeameter; 
ii) Slug test; or 
iii) Pump test. 

18. The groundwater not located within the outermost edge of the coal refuse 

disposal areas at Eagle No.2 and extending off-site to areas including the SVCD well fields is a 

Class I, Potable Resource Groundwater as that term is defined in Section 620.210 of the 

Board's GQS, 35 III. Adm. Code 620.210 (1996), and is subject to the Class I, Potable 

Resource Groundwater Quality Standards of Section 620.41 O(a) ofthe Board's GQS, 35 III. 

Adm. Code 620.41 O(a) (1996). 

19. Section 620.410(a) of the Board's GQS, 35111. Adm. Code 620.410 (1996). in 

pertinent part. provides Class I: Inorganic Chemical Constituents, as follows: 

Groundwater Quality Standards for Class I: Potable Resource Groundwater 

aJ Inorganic Chemical Constituents (Pertinent Parts) 

Except due to natural causes or as provided in Section 620.450. concentrations of the 
following chemical constituents must not be exceeded in Class I groundwater: 

CONSTITUENT UNITS STANDARD 

Chloride mgtl 200. 
Iron (dissolved) mg/l 5 
Manganese (total) mg/l 0.1.5 

Sulfate mgtl 400. 
Total Dissolved Solids mg/l 1200. 

9 
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20, The following sampling results from the monitoring wells at Eagle No, 2 

referenced in paragraph 15 indicate exceedences of groundwater quality and water quality 

standards: 

GROUNDWATER and WATER QUALITY SAMPLE RESULTS AT EAGLE NO.2' 

All Results and Applica51e Standards are Milligrams Per Liter ("mgll") 

GW-4, which is located in the northwest quadrant of Refuse no. 3, was drilled on 11/08/94, 
penetrates coarse refuse to a 24,5 foot depth. GW-4 has a depth of 37 feet and is screened 
from 32 to 37 fee!. GW-4 was last sampled on 06/22/95. The monitoring well has not been 
abandoned as of the date of the filing of the amended complaint. 

I 
Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 SOO 2S0 0,3" 
Standards 

35 HI. Aom, Cc<le 
302.30' 

01/10/95 1330 516 

01/24/95 
( 

140S S93 

02/08/95 1S9S 572 
I .', . 

I 
02/21/95 1475 

I 
533 

03/07/95 1380 551 

03/23/95 1295 532 

04/04/95 1295 490 

04/18/9S I 1340 468 

05/03/95 1360 513 
I 

OS/16/9S 1340 I 52S 

06/22/9S 1345 427 

I GW-6 is located within the southwest quadrant of Refuse no, 3, was drilled on 11/08/94 . 
• penetrates coarse refuse to 34 feet. GW-6 has a depth of 42 feet and is screened from 37 to 

42 feet. GW-6 was last sampled on 06/22/95, The monitoring well has not Deen abandoned 
as of the date of the filin g of the amended com lain!. p 

Parameter Chloride Manganese TDS Sulfate Iron 

10 
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Appl.icable 250 0.15 500 250 0.3* 
Standards 

3S UI. Aam. Cooe 
30:.30. 

01/10/95' 1004.4 
I 

7830 I 3950 

01/24/95 476.5 
I 

7445 3358 .. -
02108195 421.4 7395 3661 

04/04/95 387.7 6950 4082 

04/18/95 205.9 6400 .j 3703 

05/03/95 251.4 6160 3263 

05/16/95 .303.3 6415 3613 I 

! 

06/22/95 292.7 5885 2747 

GW-g is located within the inside toe of the Slurry no. 1 A east berm, was. drilled on 11/07/94, 
penetrates coarse refuse to 39 feet, has a depth of 55 feet, and is screened from 47.5 to 
52.5 feet deep. GW-9 was last sampled on 06/22/95. The monitoring well has not been 
abandoned as of the date of the filing of the amended complaint 

ParaQleter j Chloride Manganese TDS I Sulfate Iron 
i 

Applicable 200 0.15 1200 400 5.0 
Standards 

". 

35 III. AOm. COde 
620 .• '0{a) 

01/10/95 3340 1916 

01/24/95 3270 1403 

02/08/95 3430 1825 

02/21/95 3615 2022 

03/07/95 3485 i 1902 

03/23/95 3130 I 1905 

04/04/95 3160 1905 i 

04/18/95 3240 1763 

05/03/95 j 2930 
. I 

1631 
.. I 

05/16/95 2835 1555 

06/22/95 I 2845 1295 
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GW-11 is located approximately within the Slurry no. 5 east berm, was drilled on 11/07/94, 
penetrates coarse re(use from surface to 14 feet, coal slurry from 14 to 28 feet, and coarse 
refuse from 28 to feet deep to 53, has a depth of 60 and is screened from 53 to 58 feet 
deep. GW-11 was last sampled on 06/22/95. The monitoring well has not been abandoned 
as of the date of the filing of the amended complaint 

I 
Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 0.3" 
Standards 

35 lIl. Aclm. C'ode 
302.304 

P1/10/95 1820 884 

01/24/95 2755 1209 

02/08/95 I 2345 1120 

. 02/21/95 3110 1452 . 

03/07/95 2905 1119 

03/23/95 3200 1735 

04/04/95 I 3005 1610 

04/18/95 2750 1573 

05/03/95 3805 2076 

05/16/95 3755 2017 

06/22/95 ·3710 1147 

GW-1S is located approximately 200 feet west of the Refuse no. 3 west berm, was drilled on 
11/17/94, has a depth of 51.5 feet, and is screened from 44.3 to 49.3 feet. GW-15 was last· 
sampled on 03/23/95. Peabody has plugged and abandoned this monitoring well before the 
date of the filing of the amended complaint. 

Parameter Chloride Manganese TDS Sulfate on 

Applicable 200 0.15 1200 400 5.0 
Standards 

JS III Adm Code 
640.410(0) 

01/10/95 1525 711 

• 

01/24/95 1480 683 

I 
02/08/95 1635 680 
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02/21/95 1715 726 I 
i ! 

03/07/95 1650 717 

03/23/95 I . 1485 716 I 

GW·16 is located approximately 200 feet northeast of the Slurry nO.1-A north berm. was 
drilled on 11/17/94, has a depth of 20.5 feet, and is screened from 14.8 to 19.8 feet deep. 
GW-16 was last sampled on 03/23t95. Peabody has plugged and abandoned this monitoring 
well before the date of the filing of the amended complaint. 

Parameter Chloride Manganese ! 
! 

TDS' Sulfate· Iron 
i 

Applicable 200 0.15 1200 400 5.0 
StandardS 

I 
:IS Ill. Adm. Code i 

520.410(0) 

02/21/95 1235 467 

03107/95 1270 489 
! 

03/23/95 I 1225 532 

GW·17 is located approximately 400 feet north of the Slurry no. 1-A north berm, was driJled 
on 11/18/94, has a depth of 51.5 feet, and is screened from 44.8 to 49.8 feet deep. GW -17 
was last sampled on 03/23/95. Peabody hasplugged and abandoned this monitoring well 
before the date of the filing of the amended complaint. 

Parameter Chloride Manganese TDS I . Sulfate . Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

35 III. Adm. Code 

I 620.410(01 I 

02/21/95 .. 1250 437 I 

03/07/95 I 405 
i 

I i 

03/23/95 
1 

405 

GW-1B is located approximately 700 feet north of the Slurry no. 5 berm. was drilled on 
11 Ii 8/94. has a depth of 50 feet. and is screened from 45 to 50 feet. GW -18 was last 
sampled on 03/23/95. Peabody has plugged and abandoned this monitoring well before the 
date of the filing of the amenqed complaint. 

Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 200 0.15 1200 400 5.0 
Standards , 

:IS III. Adm. Code 
620.410(0) 

13 
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01/10/95 1340 559 

01/24/95 1375 613 

02/08/95 1685 673 

02/21/95 1550 615 

03/07/95 1540 627 

03/23/95 1430 635 

MW-2 is approximately 47 feet outside of the northwest corner of the Slurry no. 2 berm, was 
drilled on 03/10/87, has a depth of 50 feet, and is screened from 40 to 50 feet deep. MW-2 
was last sampled on' 11/22/96. The monitoring well has not been abandoned as of the date 
0f the filing of the amended complaint 

Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 200 0.15 1200 400 .5.0 
Standards· i 

35 III. Adm. Co<le 
620.4'0(a) 

06/22/95 0.61 

07/20/95 0.88 644 

09/19/95 0.68 

10/17/95 I 0.60 

11/14/95 0.54 

01/16/96 i 0.31 

04/18/96 0.48 
I 

07/31/96 0.83 
i 

10/16/96 I 0.86 

MW-7 is located within the northeast corner of the Slurry no. 1 A berm, was drilled on 
03/16/87, penetrates coarse refuse to 25 feet,has a depth of 50 feet, and is screened from 

I 40 to 50 feel deep. IViW-7 islocaled over 15 feet vertically from the Slurry No. 1A 
I impoundment. MW-7 was last sampled on 10/16/96. The monitoring well has not been 

abandoned as of the date of the filing of the amended complaint. 
I 

Chloi-ide Sulfate 
i 

Parameter Manganese TDS Iron 

1 '\ " '+ 

i 
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i Applicable 200 0.15 1200 . 400 5.0 
Standards 

lS m. Adm. Code 
620.410(0) 

i 07/31/96 437 . 

10/16/96 I 423 

MW-9 is located 50 feet from the northwest corner of the Slurry no. 1A berm, was drilled on 
• 06/13/80, has a depth of 132 feet, and is screened from 119to 131 feet deep. Figure 3-5A 
i of Cross Section B of the Plans and Specifications of the PCC Site Characterization Report 
and the Corrective Action Plan locates MW-9 beyond the 302.304 compliance point from 
Slurry no. 1 A. MW-9 was last sampled on 11/09/99. Peabody continues to sample this 
monitoring well quarterly. 

Parameter Chloride Manganese TDS Sulfate Iron 

.Applicable 200 0.15 . 1200 400 5.0 
Standards 

3S III. Adm. Code 
6;:0.410(0) 

01/10/95 0.47 1750 i 812 

01/24/95 0.44 1660 717 i 

02/08/95 0.45 2110 I 738 

02/21/95 0.43 1760 770 

03/07/95 0.45 1815 745 

03/23/95 0.42 
i 

1728 821 

04/04/95 0.35 1700 I 809 

04/18/95 i 0.49 1820 839. 

05/03/95 I 0.41 2085 713 

05/16/95 I 0.27 I j 483 

06/22/95 0,46 
i 1755 

! 

642 

07/20/95 0.54 1855 849 

08/18/95 1950 865 i 

09/19/95 0.56 1915 865 

~0/17/95 249 0.55 1905 819 

11/14/95 0.58 i 1860 i 946 

15 
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12/12195 0.53 1865 861 

01/16/96 0.50 1815 606 

04/18/96 0.47 1765 820 

07/31/96 
i 

0.53 1935 771 

10/16/96 ·1 -0.56 1845 861 

OS/21/97 0.45 1835 
I 

819 

07/31/97 '0,58 1855 875 

MW-14 is located 14 feet from the Slurry no. 5 west berm, was drilled on 09/13/84, has a 
depth of 100 feet, and is screened from 60 to 100 feet deep. MW-14 was last sampled on 
11/09/99. Peabody continues to sample this monitoring well quarterly. 

Parameter I Chloride Manganese. TOS Sulfate Iron ~ 

Applicable 250 0.15· 500 250 0.3" 
Standards 

35 III. Adm. COde 
302.30' 

. 01/10/95 0.33 1685 768 

01/24/95 0.36 1570 683 

02/08/95 0.30 1460 594 

02/21/95 0.31 1595 674 

03/07/95 0.27 1540 599 

. 03/23/95 0.18 1232 514 

04/04/95 0.16 1215 A OA . ..., 

04/18/95 0.19 1180 432 

05/03/95 0.21 1265 339 

05/16/95 0.19 990 371 

06/22/95 0.21 1025 354 

07/20/95 0.22 910 . 288 

08/18/95 1045 373 

09/19/95 0.20 945 316 

10/17/95 0.20 975 331 

11/14/95 0.21 1055 383 

16 
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I 12/12/95 I 
I 

0.19 1180 I 432 I 

i 
01/16/96 I. 0.18 I .. 1210 572 

04/18/96 0.19 I 1215 493 

I 07/31/96 0.27 
. ! 

1030 393 
I 

10/16/96 _0.31 1575 734 

05/01/97 .27 ! 19.30 

07/31/97 1.15 539 17.50 

MW-17 is located approximately 21 feet west of the Refuse no. 3 west berm, was drilled on 
01/25/85, has a depth of 50 feet, and is screened from 20 to 50 feet. MW-17 was last 
sampled on 11/09/99. Peabody continues to sample this monitoring well quarterly. 

Parameter Chloride Manganese TDS I Sulfate Iron 

Applicable 250 0.15 500 250 0.3" 
Standards 

35 III. Adm. Code 
302.30. 

05/16/95 0.35 

07/20/95 0.43 

09/19/95 0.68 I ,", . 

10/17/95 0.34 

11/14/95 0.29 
I 

07/31/96 0.63 

10/16/96 
i 

0.72 

07/31/97 .0.36 

MW-18 is located approximateiy 17 feet west of the central part of Siurry no.·5 berm, ',-vas 
i drilled on 01/30/85, has a depth of 50 feet: and is screened from 20 to 50 feet deep. MW-18 

was last sampled on 11/09/99. Peabody continues to sample this monitoring well quarterly. 

Parameter Chloride Manganese TDS Sulfate' Iron 

Applicable 250 0.15 500 250 0.3" 
Standards 

35 Ill. Adm. COde 
302.304 

02/09/95 1.90 2060 981 I 

['1 
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05/16/95 2,30 1 2470 I 1239 
i 

08/04/95 i 2,30 2205 1110 

11/28/95 1,18 1730 i 970 

02107/96 1,04 1656 906 

, 05/14/96 D.92 1250 591 

08/20/96 1.06 1405 847 

11/19/96 1.04 1400 646 

05/01/97 0.74 1240 611 

07/31/97 1.07 608 

MW·19 is on the west side of the Slurry no. 5 west berm, was drilled on 09/06/86, has a 
depth of 135 feet, and is screened from 80 to 135 feet. MW-19 was last sampled on ' 
08/24/99. The well is to be redrilled,as MW-19R,and sampled after completion. 

Parameter Chloride Manganese TDS I Sulfate Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

35 III, Adm. Code 
620,4 JO(al 

01/10/95 0.59 1925 884 

01/24/95 0.56 1880 863 

i 02/08/95 0.56 1985 I 839 

02/21/95 0.55 I 2000 904 

03/07/95 0.58 1995 863 , 

03/23/95 0.51 1876 934 i 

! 

0.29 ·04/04/95 1800 922 
I 

04/18/95 0.58 1924 
! 

883 

05/03/95 0.54 2345 847 
i 

i 
05/16/95 0.50 1875 882 

06/22/95 i 0.55 1880 719 i 

07/20/95 0.59 1920 849 

08/18/95 1960 942 

l8 
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I 
09/19/95 0.61 

, 
1945 928 

10/17/95 0.62 1985 882 

11/14/95 I 0.63 1925 1014 

12/12/95 I 0.62 2040 969 . 

01/16/96 _0.59 1950 990 

04/18/96 0.59 1970 991 

07/31/96 0.64 2080 961 

10/16/96 0.68 2100 
i 

1029 

05/01/97 0.62 2010 . 959 9.90 
: 

07/31/97 0.66· 1940 952 10.50 
. . 

MW-21 is located greater than 50 feet west of the South 40 refuse area (within the south 
borrow area). was drilled on 9/14192. has a depth of 136 feet and is screened from 111 to 
136 feet deep. MW-21 was last sampled on 11/09/99. Peabody continues to sample this 
monitoring well quarterly. 

Parameter Chloride Manganese TDS Sulfate Iron 
: 

Applicable 200 0.15 1200 400 5.0 
Standards 

JS III. Adm. Coo. 
620.'10(a) 

01/10/95 I 0.29 
I 

I 
01/24/95 0.28 405 

02/09/95 0.28 

02/21/95 
i 

0.27 404 
i 

i 
03/07/95 0.29 

I I , 

I 03/23/95 I 0.25 
! 

410 

i 04/04/95 0.19 

04/18/95 0.30 

05/03/95 0.27 1310 

05/16/95 I I 0.25 

06/22/95 0.27 i 

07/20/95 0.27 

19 
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I 

09/19/95 0.29 

10/17/95 0.27 

11/14/95 0.28 410 

12/12/95 0.27 
I 

01/16/96 I 0.26 424 -.-
04/18/96 . 0.27 417 

07/31/96 0.26 

10/16/96 0.28 

05/01/97 0.26 

07/31/97 0.21 

MW-23 is located ·15 feet from the southwest corner of the Slurry no.5 west berm, was drilled 
on 09/13/92. has a depth of 50 feet. and is screened from 40 to 50 feet. MW-23 was last 
sampled on 11/19/96. The monitoring well has not been abandoned as of the date of the 
filing of the amended complaint. 

Parameter 

Applicable 
Standards 

)5111. Adm. Code 
302.)04 

02/09/95 

05/16/95 

08/04/95 

11/28/95 

02/07/96 

08/20/96 

11/19/96 

Chloride Manganese 

250 0.15 

0.75 

0.79 

0.85 

0.89 

0.89 

0.79 

1.06 

TDS Sulfate Iron 

500 250 0.3" 

1710 850 

1895 931 

2095 907 

2020 1027 

19~2 965 

1915 I 956 

2260 1043 

i MW-24 is located less than 6 feet from the Slurry no. 5 west berm. was drilled on 09/17/92, 
has a depth of 50 feet, and is screened from 40 to 50 feet. MW -24 was last sampled on 
10/16/96. The monitoring well has not been abandoned as of the date of the filing of the 
amended complaint. 

I Parameter Chloride Manganese I TDS Sulfate Iron 

20 
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Applicable 250 0.15 500 250 0.3" 
Standards .. , . 

. . 
35 1tI. Adm, COde 

302.304 

01/10/95 0.20 890 265 
I 

01/24/95· 0.22 885 259 
" 

02/08/95 0.21 845 271 

02/21/95 0.24 920 276 
I 

03/07/95 I 950 271 

03/23/95 960 336 

· 04/04/95 
I 

975 358 

04/18/95 1064 398 

05/03/95 0.24 1285 360 

05/16/95 0.25 930 336 

06/22/95 0.33 935 

07/20/95 0.33 880 293 

· 08/18/95 915 291 

09/19/95 0.27 940 280 

10/17/95 0.33 1055 I 313 

11/14/95 0.16 1140 458 

12/12/95 0.36 1195 468 

01/16/96 0.58 1740 882 

· 04/18/96 : 1105 455 

07/31/96 0.46 965 330 

I 10/16/96 0.49 970 328 

• MW-2S is located less than 6 feet from the west toe of the Slurry no. 5 west berm, was drilled 
I on 09/14/92, has a depth of 50 feet, and is screened from 40 to 50 feet deep. MW-25 was 

last sampled on 10/16/96. The monitoring well has not been abandoned as of the date of the 
filing of the amended complaint. 

Parameter Chloride I Manganese TDS Sulfate Iron· 

..:. 

21 
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Applicable I 250 0.15 500 250 0.3· 
Standards 

JS III. Adm. Code 
30~.J04 

I 
' . 

01/10/95 0.34 1540 ! 675 

01/24/95 0.25 1450 586' 

02/08/95 0.30 1045 428 
! 

02/21/95 0.29 1555 ·644 

03/07/95 I 0.27 1490 620 

03/23/95 i 0.37 I 1704 I 805 

04/04/95 0.35 1665 756 

04/18/95 .0.37 1568 676 

05/03/95 0.36 i 1825 629 

05/16/95 0.29 1355 i 588 

06/22/95 
I. 

0,23 1355 486 

07/20/95 0.37 . 1440 596 

08/18/95 I 1620 I 745 

09/19/95 0.53 I 1785 734 
: 

10/17/95 0.61 1725 771 

11/14/95 0,92 2055 1111 

12/12/95 0.93 2105 1035 

01/16/96 1,14 2355 1273 
i 

04/18/96 I 1.38 2585 1434 
I 

08/20/96 1.23 2355 
I 

1220 

10/16/96 1.18 2315 1340 

* The standard for iron is based on the dissolved concentration, for all other constituents the 
stand ard is based on' total concentration. 

21. Section 3.06 of the Act, 415 ILCS 5/306 (1998), provides: 

"CONT AMINANT"is any solid, liquid, or gaseous matter, any odor, or any 
form of energy, from whatever source. 

22 

I 

I 

i 

i 

I 



Electronic Filing - Received, Clerk's Office, April 11, 2011

.22. Section 3.33 of the Act, 415 ILCS 5/3.33 (1998), provides: 

"RELEASE" means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping, or disposing into the 
environment, but excludes (a) any release which results in exposure to persons 
solely within a workplace, with respect to a claim which such persons may assert 
against the employer of such persons; (b) emissions from the engine exhaust of 
a motor vehicle, rolling stock, aircraft, vessel, or pipeline pumping station engine; 
(c) release of source, byproduct, or special nuclear material from a nuclear 
inciden't, as those terms are defined in the Atomic Energy Act of 1954, if such 
release is subject to requirements with respect to financial protection established 
by the Nuclear Regulatory Commission under Section 170 of such Act; and (d) 
the normal application of fertilizer. 

23. Section 3.55 of the Act, 415 ILCS 5/3.55 (1998), provides: 

"WATER POLLUTION" is such alteration of the physical, thermal, 
chemical, biological or radioactive properties of any waters of the State, 
or such discharge of any contaminant into any waters or the State, as v;/m 
or is likely to create a nuisance or render such waters harmful or 
detrimental or injurious to public health, safety or welfare, or to domestic, 
commercial, industrial, agricultural, recreational, or other legitimate uses, 
or to livestock, wild animals, birds, fish, or other aquatic life. 

24. Section 3.56 of the Act, 4151LCS 5/3.56 (1998), provides: 

"WATERS" means all accumulations of water, surface and underground. 
natural, and artificial. public and private, or parts thereof, which are wholly 
or partially within .. flow through. or border upon this State. 

25. Section 12(a) and (d) of the Act, 415 ILCS 5/12(a), (d) (1998). provide: 

No person shall: 

a. Cause or threaten or allow the discharge of any contaminants into the 
environment in any State so as to cause or tend to cause water pollution in 
IllinOIS. either alone or in combination with matter from other sources. or so 
as to violate regulations or standards adopted by the Pollution Control Board 
under this Act. 

d. Deposit any contaminants upon the land in such place and manner so as to 
create a water pollution hazard. 

26. The discharge or release of inorganic chemicals including chlorides, manganese. 

TDS, sulfates, and iron into the 'groundwater at Eagle No.2 are "contaminants" as that term is 
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defined in Section 3.06 of the Act 4151LCS 5/3.06 (1998). 

27. The groundwater at Eagle No.2 is a "water" of this State as that term is defined 

in Section 3.56 of the Act 415 ILCS. 5/3.56 (1 998). 

28. By causing or allowing the discharge of chloride, manganese, TDS, sulfate and 

iron into the environment, the Respondent has caused or tended to cause water pollution, and . . 

has thereby violated Section 12(a} of the Act, 415 ILCS 5/12(a} (1 99S). 

29. By causing or allowing the deposit of coal mine refuse and other related wastes 

upon the land so as to create water pollution h~zard. the Respondent has violated Section 

12(d} of the Act, 415 ILCS 5/12(d) (1998). 

PRAYER FOR RELIEF 

WHEREFORE, the Complainant, the People of the State of Illinois, respectfully request 

that the Board enter an order against the Respondent, Peabody Coal Company: 

A. Authorizing a hearing in this matter at which time the Respondent will be 

required to answer the allegations herein; 

B. Finding that Respondent has violated the Act and regulations as alleged herein; 

C. Ordering Respondent to cease and desist from any further violations of the Act 

. and associated regulations;· 

D. Assessing against Respondent a civil penalty of fifty thousand dollars ($50,000) 

for each violation of the Act, and an addiiional penalty of ten thousand dollars ($10,000) for 

each day during which each violation has continued thereafter. 

E. Ordering Respondent to post a sufficient performance bond or other security to 

assure the correclion of the violations IS completed Within the time prescribed In the Board's 

order, pursuant to Section 33(b) of the Act, 415 ILCS 5/33(b) (1998) 

F. Awarding to Complainant its costs and reasonable attorney's fees; and 

24 
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G. Grant such other and further relief as the Board deems appropriate. 

COUNT /I 

WATER POLLUTION VIOLATIONS 

1. This Count is brought by the Attorney General on his own motio.n, pursuant to 

the terms and provisions of Section 42(d) and (e) of the Illinois Environmental Protection Act 

("the Act"), 415 ILCS 5/42(d), (e)(1998). 

2-14. Complainant re-alleges and incorporates by reference paragraphs 4 through 9 

and 13 through 19 of Count I as paragraphs 2 through 14 of this Count II. 

15. Prior to November 25, 1991, groundwater that was a present or potential source 

'of water for public and food processing supply.in the state of Illinois was regulated under Title 

35: Subtitle C, the Board's Water Pollution Regulations as "underground waters". Section 

303.203 of the Board's Water Pollution Regulations, 35 III. Adm. Code 303.203 (1982) and 

formerly Rule 207 of Chapter 3: Water Pollution Control Rules and Regulations (1977), 

provided: 

The underground waters of Illinois which are a present or a 
potential source of water for public and food processing supply 
shall meet the general use and public and food processing water 
supply standards of Subparts Band C, Part 302, except due to 
natural causes. 

16. Section 301.420 of the Board's Water Pollution Regulations, 35 III. Adm. Code 

301.420 (1996) and formerly Rule 104 Definitions of Chapter 3: Water Pollution Control Rules 

and Regulations (1977), provides: 

Underaround Waters: Any waters of the State located beneath the surface of the 

earth. 

17. Prior tQ November 25, 1991, groundwater at Respondent's Eagle No.2 mine 

was subject to the water quality standards of the Board's Water Pollotion Regulations, 35 III. 

25 
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I 

Adm. Code 302.304 (1990), and 35 III. Adm. Code 302.208 and 302.304 (1982) and formerly 

Rules 204(b) and 203(f) of Chapter 3: I/'Iater Pollution Control Rules and Regulations (1979). 

18. On March 7, 1972, the Board adopted in Regulatory Proceeding, In the Matter of 

Water Quality Standard Revisions R71-14, April 4, 1972, new water quality standards for waters 

in Illinois as defined by the Illinois Environmental Protection Act. Rule 203 of Chapter 3: Water. 

Pollution Control Rules and Regulations was adopted for General Standards and Rule 204 of 

Chapter 3 applied to Public and Food Processing Water Supply at the point of withdrawal for 

tr.eatment and distribution. 1972 Wl, 8163,6 (III. Pol. Control Bd.). 

19. Rule 204(b) of Chapter 3: Water Pollution Control Rules and Regulations (1972), 

provided, in pertinent part:: 

Rule 204 Public and Food Processing Water Supply 

The following levels of chemical constituents shall not be exceeded: 

CONSTITUENT 
Chlorides 
Iron (total) 
Manganese (tota!) 

. Sulfates 
Total Dissolved Solids 

STORET NUMBER 
01025 
01046 
01055 
00945 
00515 

CONCENTRATION (mgtl) 
250 
0.3 
0.05 . 
250 
500 

20. On April 26, 1979, the Board adopted revisions to the Rule 204(b) of Chapter 3 

in Regulatory Proceeding. In the Matter of: Amendments to the Water Pollution Regulations 

R76-1, May 10. 1979. The amendments to Rule 204(b) deleted total iron, and the General 

Standard for total iron of Rule 203(f) became the water quality standard for all waters including 

waters for Public and Food Processing Water Supply at the paint of withdrawal for treatment 

and distribution. Also. manganese was amended to 0.15 mg/l from O.05mgll. 

21. As amended, Rule 204(b} of Chapter 3: Water Pollution Control Rules and 

Regulations (1979) provided. in pertineot part 
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Rule 204 Public and Food Processing Water Supply· 

The following levels of chemical constituents shall not be exceeded: 

CONSTITUENT 
Chloride 
Manganese (total) 
Sulphates 
Total Dissolved Solids 

STORET NUMBER 
00940 
01055 
00945 
00515 

CONCENTRATION (mg/I) 
250 . 

0.15 
250 
500 

22. Rule 203(f) of Chapter 3: Water Pollution Controi Rules and Regulations (1979), 

provided, in 'pertinent part: 

203 General Standards 

The following levels of chemical constituents shall not be exceeded: 

CONSTITUENT STORET NUMBER 
Iron (total) 01045 

CONCENTRATION (mgll) 
1.0 

Thus, from May 17, 1979 until July 9, 1990, the total iron standard for waters at the point 

of withdrawal was derived from Rule 203(f) of Chapter 3 and was 1.0 mg/1. 

23. The Board codified the Water Quality Standards or Chapter 3 as Part 302, 

Subtitle C (35 III. Adm. Code 302) effective June 22,1982 (6 III. Reg. 7818, effective June 22, 

1982). Rule 204(b) was codified at 35 III. Adm. Code 302.304, and Rule 203(f) was codified at 

35 III. Adm. Code 302.208. 

24. On July 9, 1990, the Board adopted the dissolved iron standard of 0.3 mgll for 

Public and Food Processing Water in Regulatory Proceeding, In the Matter of: Proposed 

Amendments Title 35, Subtitle C (Toxic. Control) R88-21, Docket B June 21, 1990. 

25. Effective July 9, 1990, Section 302.304 the Board's Water Pollution Regulations, 

35 III. Adm. Code 302.304 (1996), provides, in pertinent part: 

CONSTITUENT 
Chloride' 
Iron (dissolved) 
Manganese (total) 
Sulphates 

STORET NUJv1BER 
00940 
01046 
01055 
00945 

CONCENTRATION (mgll) 
250 

0.3 
0.15 

250 

... ;' 
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i 

'Total DissolvedSolids 00515 500 

The above-referenced standards were in eHect for groundwater for "underground 
. '. . 

waters" until the Board in Regulatory Proceeding, In the Matter of: Groundwater Quality 

Standards: Amendments to 35 /fl. Adm. Code 303,616 and 620, R89-14, Docket C, September 

11, .1992 eliminated the point of withdrawal standards and established that the applicable 

groundwater quality standards of Section 620.410 were in eHect for Class I groundwater. 

26, Secti.on 303.203 of the Board's Water Pollution Regulations, 35 III. Adm. Code 

303.203 (1992), eHective September 10, 1992, provides: 

35 III. Adm. Code 302. Subparts Band C does not apply to 
underground waters, except as provided at35 III. Adm. Code 
620.450(b). 

27. The following sampling results from the monitoring weils at Eagle No.2 

referenced in paragraph 10 indicate exceedences of groundwater quality and water quality 

standards: 

GROUNDWATER and WATER QUALITY SAMPLE RESULTS AT EAGLE NO.2 

All Results and Applicable Standards are Milligrams Per Liter (Umgll") . 

GW-4. which is located in the northwest quadrant of Refuse no: 3, was drilled on 11/08/94, 
penetrates coarse refuse to a 24.5 foot depth. GW-4 has a depth of 37 feet and is screened 
from 32 to 37 feet. GW-4 was last sampled on 06/22/95. The monitoring well has not been 

. abandoned as of the date of the filing of the amended complaint. 

Parameter Chloride Manganese TOS Sulfate Iron 

Applicable 250 0.15 

I 
500 250 0.3" 

Standards 
lS III. Adm. COde 

J02.JO' 

12/13/94 1130 392 1.74 

12/28/94 1295 558 3.22 

o 11'i 0/95 ! 2.43 

01/24/95 i 2.61 

28 
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02/08/95 
I , 

3.27 
i 

02/21/95 2.31 

03/07/95 I I 1.26 

I 
I 

03/23/95 i 1.45 
I 

04/04/95 i 2.62 I 

05/03/95 
! 1.65 I 

05/16/95 
I 

1.86 I 

. GW-6i!? located within the southwest quadrant of Refuse no. 3, was drilled on 11/08/94, 
penetrates coarse refuse to 34 feet. .GW-6 has a depth of 42 feet and is screened from 37 to 
42 feet. GW-6 was last sampled on 06/22/95. The monitoring well has not been abandoned 
as of the date of the filing of,the amended complaint. 

Parameter Chloride Manganese TDS Sulfate. Jron 

Applicable 250 0.15 500 250 0.3* 
Standards 

35 III. AOm. Code 

I 302.30. 

I 
I 

12/13/94 446.3 ! 7645 4021 I 
! 12/28/94 509.5 7760 4031 

I I 
.. 

04/04/95 I I 0.62 

GW-9 is located within the inside toe of the Siurryno. 1A east berm, was drilled on 11/01194, 
penetrates coarse refuse to 39 feet, has a depth of 55 feet, and is screened from 47.5 to 
52.5 feet deep. GW-9 was last sampled on 06/22/95. The monitoring well.has not been 
abandoned as of the date of the filing of the amended complaint. 

Parameter Chloride . Manganese I TDS I Sulfate Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

35 III. Aom. COde 
620.410{a) 

12/13/94 3380 I 

12/28/94 3230 1872. I 

GW-11 is located approximately within the Slurry no. 5 east berm, was drilled on 11/07/94, 
penetrates coarse refuse from surface to 14 feet, coal slurry from 14 to 28 feet, and coarse 
refuse from 28 to feet deep to 53, has a depth of 60 feet, and is screened from to 58 feet 
deep. GW-'11 was last sampled on 06/22/95. The monitoring well has not been abandoned 
as of the date of the 19 of the amended complaint. . 

;~ .. 
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Parameter Chloride Manganese TOS Sulfate Iron 

Applicable 250 0.15 500 250 0.3* 
Standards 

35 UL A4m. COde 
l02.30. 

12/13/94 
• 

I 1260 639 1.60 

12/28/94 1590 808 4.83 

01/10/95 . 4.98 

i· 01/24/95 21.10 

02/08/95 13.50 

02/21/95 23.00 

03/07/95 15,00 

03/23/95 8.60 

04/04/95 7.20 

04/18/95 1.80 

05/03/95 15.80 
! 

05/16/95 22.70 

06/22/95 18.00 

GW.-1S is located approximately 200 feet west of the Refuse no. 3 west berm, was drilled on 
11/17/94,has a depth of 51.5 feet, and is screened from 44.3 to 49.3 feet. GW-15 was last 
sampled on 03/23/95. Peabody has plugged and abandoned this monitoring well before the 
date of the filing of the amended complaint. 

Parameter Chloride Mangane~e TDS Sulfate Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

35 III. Adm. Code 
6'20.' 10(a) , 

12/13/94 ! 1380 

I 

. 

12/28/94 1480 705 

GW-18 is located flPproximately 700 feet north of the Slurry no. 5 berm, was drilled on 
11/18/94, has a depth of 50 feet. and is screened from 45 to 50 feet. GW-18 was last 
sampled on 03/23/95. Peabody has plugged and abandoned this monitoring wei! before the 
date of the filing of the amended complaint. 

Parameter Chloride ,Manganese TDS Sulfate Iron 
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App"iicable 200 0.15 1200 400 5.0 
I Standards 

JS III. Adm. COde I 

I 620.'. '010) 

I 
f 

! 

121-14/94 1295 I 528 

12/28/94 '1295 536 

MW-1 is located approximately 22 feet west of the Refuse no. 3 west berm, was drilled on 
06/26/80, has a depth of 40 feet, and is screened from 10 to 40 feet. However, MW-1 was 
sampled previous to the operation of Refuse no. 3. and therefore would be located south of 
Slurry No.2 when itoperated from 1978 to 1985. MW -1 is located over 25 feet horizontally 
from the Slurry No.2 impoundment toe. MW-1 was last sampled on 06/27/84. Peabod{has 
plugged and abandoned this monitoring well before the date of the filing of the amended 
complaint. 

Parameter Chloride Manganese TDS I Sulfate Iron 

Applicable 250 0.15 500 250 :1.0 
Standards 

lS III. Adm. COde 203(0 
& 204 1bl 

I 
07/24/80 976 333 

08/22/80 0.43 1057 416 

09/19/80 0.24 1042 372 

10/15/80 0.33 1108 302 
, I 

I 11/18/80 1041 325 I 

I 12/09/80 0.28 . 1128 385 

03/17/81 0.37 
I 

1190 330 

05/20/81 0.27 1100 
. I 

420 
I .. 

07/21/81 I 0.25 1096 430 

10/20/81 I I 

. 0.21 1106 '! 398 

03/30/82 0.25 ! 1028 404 
I . I 

05/04/82 0.37 1040 I 423 
l 

I 

07/27/82 I 0.19 910 I 401 I 

12/16/82 0.19 
I 

1084 290 

03/18/83 0.17 1 915 I 340 
I 

I 06/14/83 0.23 I 875 347 

II 
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09/30/83 0.18 805 

12/21/83 
I 

0.22 1165 I 299 
• 

i 

03/21/84 0.60 1116 283 

06/27/84 
I 

0.23 970 338 

MW-2 is approximately 47 feet outside of the northwest corner of the Slurry no. 2 berm, was 
drilled on 03/10/87, has ~ depth of 50 feet, and is screened from 40 to 50 feet deep. MW-2 
was last sampled on 11/22/96. The monitoring well has not been abandoned as of the date 
of the filing of the amended complaint. 

Parameter Chloride· Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 1.0 
Standards 

3S III. Adm. Code 20:3{1) 
& 20'(b) 

03/09/84 0.16 
• 

MW-3 is approximately 1 ~OOO feet outside of the northeast corner of the Slurry no. 2 berm, 
was drilled on 07/03/80, has a depth of 53 feet, and is screened from 20 to 50 feet deep. 
MW-3 was last sampled on 10/16/96. The monitoring well has not been abandoned as of the 
date of the filing of the amended complaint. 

Parameter 
, 

Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 1.0 
Standards 

3S III. Adm. Cooe 203(r) 
& <lO'(b) 

03/09/84 1.45 

! Parameter Chloride Manganese TDS Sulfate Iron 

• 

Applicable 200 0.15 1200 400 5.0 
Standards 

35 III. Adm. COde 
620.410(al 

04/18/95 36.40 
I 

05/03/95 
• 

12.40 

05/16/95 9.30 

10/17/95 
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11/14/95 7.10 

01/16/96 I 22.60 

'~/96 7.40 

. 10/16/96 9.00 

i MW.4 is located approximately 200 feet west of the Slurry no. 5 west berm, was drilled on 
07/07/80, .has a depth of 50 feet, and is screened from 20 to 50 feet. MW-4 was last 
sampled on 8/29194. Peabody has plugged and abandoned this monitoring well before the 
da te of the filing o~ the amended complaint. 

i Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 1.0 
Standards 

35 111. Adm. Code 203{f) ! 

'& 204(b) i 

03/21/84 i 0.7 616 

04/27/84 0.63 

05/31/84 I 0.64 
i 

06/27/84 0.7 

07/31/84 
, 

0.86 85 331 

08/29/84 j 0.59 45 274 

MW,.9 is located 50 feet from the northwest corner of the Slurry no. 1A berm, was drilled on 
06/13/80, has a depth of 132 feet, and is screened from 119 to 131 feet deep. Figure 3-5A 
of Cross Section B of the Plans and Specifications of the PCC Site Characterization Report 
and the Corrective Action Plan locates MW-9 beyond the 302.304 compliance point from 
Slurry no. 1A. MW-9 was last sampled on 03/15/2000. Peabody continues to sample this 
monitoring well quarterly. 

Parameter Chloride Manganese TDS i Sulfate Iron 

Applicable 250 0.15 500 I 250 1.0 
Standards 

35 III. Adm: Code 203(1) 
& 204(b) 

12/21/83 1325 478 

01/31/84 1230 503 
I 

02/24/84 476 I 

03/21/84 1208 475 i 
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04/27/84 I 
i 

1235 495 

05/31/84 i 

! 

1240 466 

.06/27/84 1260 480 

07/31/84 1210 480 
i 

08/29/84 1235 475 

Parameter Chloride Manganese TDS Sulfate Iran 

Applicable 200 0.15 1200 409 5.0 
Standards 

35 III. Adm. Code 
620.410(a) 

05/19/94 0.46 1800 855 

08/16/94 0.51 1870 876 

11/15/94. 0.46 1685 797 

12/13/94 0.44 1660 797 
! 

12/28/94 0.49 1690 778 

12/12/97 0.58 1815 764 

02/25/98 0.53 1615 742 

05/14/98 0.54 1720 776 

08/26/98 I 0.55 1750 797 

10/18/98 0.55 I 1635 752 

02/10/99 . 0.50 1530 658 

08/24/99 0.60 1635 736 

11/09/99 0.58 1615 711 

03/15/2000 0.44 i 630.9 . I 

rviW-10 is located greater than 50 feet west of the South 40 refuse area (Southwest carner of 
the south borrow area), was drilled on 10/03/83, has a depth of 50 feet and is screened from 
·30 to 50 feet deep. MW-10 was last sampled on 11/09/99. Peabody· continues to sample 
this monitoring well quarterly. 

Parameter Chloride i Manganese TDS Sulfate Iron 
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Applicable 250 0.15 500 250 1.0 
Standards 

lS 111. Adm. Code 20J(1) 
& 2Q4(b) 

12/22/83 2.12 I 

01/31/84 1.09 

. 02/24/84 0.59 
I 

03/21/84 0.36 i 

04/27/84 0.32 ! 
J 

07/31/84 i 0.16 

Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

JS Itl. Adm. C"". 
i 620AI0(a) 

07/20/95 0.16 

09/19/95 0..43 

10/16/96 0.54 
I 

02/25/98 0.16 

! 08/26/98 0.30 

08/24/99 0.18 I 

MW-14 is located 14 feet from the Slurry no. 5 west berm, was drilled on 09/13/84, has a 
depth of 100 feet. and is screened from 60 to 100 feet deep. MW -14 was last sampled on 
03/15/2000. Peabody continues to sample this monitoring well quarterly. 

i 

Parameter I Chloride Manganese TOS Sulfate Iron 
! 

Applicable 250 0.15 500 250 1.0 
Standards 

I 
JS III. A<lm. Code 20J(I). 

& 204(b) 

04/26/89 670 

05/25/89 670 

06/26/89 740 ! 
I 

Parameter Chloride Manganese TOS I Sulfate Iron 
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Applicable 
I 

250 0.15 500 250 0.3· 
Standards 

35111. Mm. Code 

• 

302.:304 

! 
01/24/92 2220 1065 

02/25/92 2265 1108 

03/26/92 2310 1176 

04/23/92 2715 1232 

05/23/92 ! 2835 1087 

06/23/92 I 2240 . 1090 

10/28/92 1952 991 

12/15/92 1910 912 

01/26/93 
'. 2100 970 

02/03/93 2160 1033 

03/23/93 2180 1116 

04/23/93 1945 972 

05/25/93 2108 921 

06/22/93 
~~ ~ 931 4,,) 

07/30/93· 2108 977 

08/27/93 2004 917 

09/21/93 0.27 1924 922 

10/25/93 1836 835 

11/22/93 1990 87B 

12/29/93 0.27 1605 685 

01124194 1880 850 

02/23/94 1865 829 

03/24/94 0.40 1795 874 

05/19/94 0.39 1715 775 

08/16/94 0.42 1730 7;39 

11/15/94 0.41 1690 784 
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12/13/94 0.42 1760 832 I 
12/28/94 0.31 1585 I 734 

07/31/97 1180 I 
12/12/97 I 0.80 2305 I 997 

02/25/98 0.88 2245 1053 

05/14/98 0.85 2320 1037 

08/26/98 
i 

0.73 2345 I 994 

10/18/98 
! 

0.73 2260 I. 1085 I 

02/10/99 I 0.85 1141 

04/14/99 0.91 2376 1124 .• 

08/24/99 .0.89 2295 1099 

11/09/99 0.82 2335 1115 

03/15/2000 0.50 1620.0 1011.51 

MW-17 is located approximately 21 feet west of the Refuse no. 3 west berm, was drilled on 
01/25/85, has a depth of 50 feet, and is screened from 20 to 50 feet. MW-17 w'as last 
~ampled on 03/15/2000. Peabody continues to sample this monitoring well quarterly. 

Parameter I Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 1.0 
Standards 
35 III. Adm. Co<:e 

302.304 
i 

06/26/89 970 

Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 . 500 250 0.3* 
Standards 
35 III. Adm. COde 

302.30' 

03/26/92 1295 511 

06/23/92 1350 273 

12/15/92 1305 556 

03/23/93 1630 692 I 

06/22/93 2105 642 
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09/14/93 
I 

0.68 1620 706 

12/29/93· 0.20 1205 415 

03/24/94 0.33 1340 556 

05/19/94 0.97 1450 577 

08/16/94 0.45 785 

11/15/94 0.30 680 

02/09/95 790 

04/04/95 830 

04/18/95 888 

05/03/95 900 

06/22/95 0.62 680 

08/18/95 635 

12/12/95 620 

01/16/96 620 

03/18/96 615 

05/01/97 685 

05/14/98 0.30 540 

08/26/98 0.27 

10/18/98 0.21 540 

04/14/99 0.21 600 

08/24/99 0.75 

11/09/99 0.58 

03/15/2000 0.22 550 

MW-18 is located approximately 17 feet west of the central part of Slurry no. 5 berm, was 
drilled on 01/30/85, has a depth of 50 feet, and is screened from 20 to 50 feet deep. MW-18 
was last sampled on 03/14/2000. Peabody continues to sample this monitoring well 
quarterly. 

Parameter I Chloride I Manganese I TDS Sulfate I Iron 
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Applicable 250 0.15 500 250 1.0 
. Standards 

lS 111. ACm. code 20)(0 
& 204(0) 

04/26/89 1220' 468 

05/25/89 1225 531 

06/26/89 . 
I 

1275 532 

Parameter Chloride Manganese TDS Sulfate Iron 

Applicable 250 0.15 500 250 0.3" 
Standards 

J5 111. Adm: Code 
J02.J04 I 

01/24/92 1485 710 

02/25/92 
• 

1635 776 : 

03/26/92 I 1680 859 

• 04/23/92 2160 859 

OS/29/92 2165 839 

06/23/92 ! . 1835 794 1.15 

10/28/92 1908 920 

12/15/92 I 2335 933 

v ,,26/93 I 1820 818 

02/03/93 I 1560 693 

03/23/93 1390 592 0.52 

04/27/93 1400 645 ! 

OS/25/93 1476 631 

06/22/93 2310 . 833 

07130/93 2068 971 ! 

08/27/93 2020 929 

09/21/93 0.34 2004 956 

. 10/25/93 I 1492 630 

11/22/93 1740 712 
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12/29/93 0.37 1725 769 

01/24/94 2010 915 

02/23/94 . I 2190 1004 

03/24/94 I I 0.53 2210 1129 

05/19/94 I ·0.49 1940 935 

08/16/94 0.56 2170 1029 

11/15/94 ·0.32 1350 582 

07/31/97 1135 

12/12/97 .0.99 1875 845 

. 02/25/98 0.86 1.580 796 

05/14/98 0.80 1435 744 

08/26/98 0.83 1544 771 

10/18/98 0.45 1795 930 

02/10/99 1.79 770 380 , 

04/14/99 4.79 1025 529 

08/24/99 0.68 1115 545 

11/09/99 . 0.59 1255 610 

03/14/2000 1.60 1620 1084.75 

MW-19 is on the west side of the Slurry no. 5 west berm, was drilled on 09/06/86, has a 
depth of 135 feet, and is screened from 80 to 135 feet. MW-19 is located over 15 feet 
vertically from the Slurry NO.5 impoundment. MW-19was last sampled on 08/24/99. The. 
well is to be redrined as MW-19R, and sampled after completion. 

Parameter ChiOiide Manganese TDS 
I 

Sulfate' Iron 

Applicable 200 0.15 1200 400 5.0 
Standards 

JS III. Adm. COde 
620. 4 10Ia) 

03/23/94 0.50 1705 776 6.88 

04/19/94 
I 

1715 787 

05/19/94 0.53 1795 868 6.10 

08/16/94 0.56 1815 853 6.50 

~o 
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11/15/94 0.57 1790 I 863 7.50 

12/13/94 0.58 1895 I 900 7.40 

12/28/94 . 0.57 1855 852 7.30 

01/10/95 6.90 
,--

01/24/95 6.90 

02/08/95 6.90 

02/21/95 7.00 

03/07/95 7.20' 

03/23/95 7.00 
! 

04/18/95 6.27 

05/03/9.5 5.87 

05/16/95 6.50 

06/22/95 
i' 

Fl.70 

07/20/95 .6.30 

08/18/95 8.00 

09/19/95 ! 6.90 

10/17/95 6.50 

11/14/95 10.00 

12/12/95 7.10 

01/16/96 7.20 

04/18/96 7.10 

~ I 7.40 

10/16/96 12.20 

12/12/97 0.58 1915 I 782 7.57 

02/25/98 0.61 1975 958 7.90 

05/14/98 0.60 2045 985 9.20 

08/26/98 0.68 2160 1027 18.40 

10/18/98 0.62 2065 1074 12.80 
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I 02/10/99 0.69 I 1070 
I 

15.90 
I 

i 

I 
I 

04/14/99 0.72 2212 1098 17.60 . 

08/24/99 0.82 2290 I 1172 14.60 

MW-21 is located greater than 50 feet west of the South 40 refuse area (within the south 
borrow area). was drilled on 9/14192. has a depth of 136 feet and is screened from 111 to 
136 feet deep. MW-21 R was last sampled on 03/15/2000. Peabody continues to sample 
this monitoring well quarterly. 

Parameter Chloride Manganese I lOS 
I 

Sulfate Iron 

Applicable 200 0.15 1200 
I 

400 5.0 
Standards 

JS III. Aem. COd. 
620.4'0(.) 

01/26/93 I 404 

02/03/93. 429 

03/23/93 445 

04/27/93 443 

05/25/93 I 419 

06/22/93 1455 438 

07/30/93 422 

09/14/93 0.25 407 
I 

03/25/94 0.22 7.08 

05/19/94 0.24 
I 

08/16/94· 0.25 i I 

11/15/94 0.27 

12/13/94 0.28 425 I I 

12/28/94 I 0.27 410 i i 

02/25/98 0.28 
i 

08/26/98 0.26 I 

10/18/98 0.28 
I 

02/10/99 0.30 5.15 

04/14/99 0.27 
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I 08/24/99 0.32 
i 

! 
11/09/99 I 0.49 

03/15/2000 . I 0.29 614.73 I 
I 

MW-23 is located 15 feet from the southwest corner of the Slurry no. 5 west berm, was drilled 
on 09/13/92, has a depth of 50 feet. and is screened from 40 to 50 feet. MW-23 was last 

i 
sampled on 11/19/96. The monitoring well has not been abandoned as of the date of the 

I filing of the amended complaint. 

Parameter Chloride Manganese TDS Sulfate Iron 
I 
I 

Applicable 250 0.15 500 250 0.3' 
Standards 

i 
35 III. AMI. Code 

302.:10. 

01/22/93 940 I 433 

02/03/93 1060 I 507 

03/23/93 780 285 
i 

04/27/93 1340 667 I 
05/25/93 i 1352 617 I 

I 

06/24/93 1252 
! 

641 

07/30/93 I 1528 I 709 

10/05/93 0.22 1396 558 I 

11/22/93 0.43 1595 719 I 
i 

01/24/94 0.67 2545 1234 I 

02/16/94 . 0.46 828 
! 

I 

03/04/94 0.43 1495 748 
I l 04/19/94 0.63 2035 1010 

06/02/94 0.73 2020 1020 
i 

08/16/94 0.71 
I 

1800 889 

MW-24 is located less than 6 feet from the Slurry no. 5 west berm, was drilled on 09/17/92, 
has a depth of 50 feet, and is screened from 40 to 50 feet. MW-24 was last sampled on 
10/16/96. The monitoring well has not been abandoned as of the date of the filing of the 
amended complaint. 

Parameter Chloride l\tlang a nese TDS Sulfate Iron 
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I Applicable 250 0.15 500 250 0.3· 
Standards 

35 III. Adm. Code 
302.004 

I 

01/22/93 1875 I 901 

02/03/93 1870 841 

03/23/93 1655 764 

i 
04/27/93 I 1580 723 

OS/25/93 I 1624 678 

06/24/93 1192 552 

07/30/93 1440 
i 

598 ,.<:", 

08/19/93 1248 472 

09/07/93 1264 512 

i 10/12/93 0.38 1048 384 
I 

I 11/22/93 0.36 1085 348 

12/29/93 0.35 990 407 

01/24/94 0.35 990 355 

02/16/94 0.33 1235 314 

03/24/94 0.33 935 365 

04/19/94 0.30 . 850 341 I 

06/02/94 0.23 
: 

1025 287 
I ! 

08/16/94 , 0.27 935 290 

12/13/94 0.26 895 313 

'12/28/94 0.21 850 273 

MW-2S is located less than 6 feet from the west toe of the Slurry no. 5 westberm, was drilled 
on 09/14/92, has a depth of 50 feet, and is screened from 40 to 50 feet deep. MW-25 was 
last sampled on 10/16/96. The monitoring well has not been abandoned as of the date of the 
filing of the amended complaint. 

Parameter Chloride Manganese TDS Sulfate Iron 
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Applicable 250 0.15 500 250 0.3~ 

Standards 

35 III. Adm. Cooe 
302.30. 

01/22/93 1190 500 
! 

02/03/93 1180 I 470 

03/23/93 1165 472 

04/27/93 1195 546 

OS/25/93 . 1304 543 

06/24/93 1840 895 

07l3~ 2028 931 

08/19/93 . 2140 1010 

09/07/93 2084 995 

10/12/93 0.57 1908 866 

11/22/93 .0.39 1570 626 

12/29/93 0.44 ~ 950 

01/24/94 I 0.46 2115 1006 

02/16/94 . I 0.53 2200 1038 

L 03/24/94 0.67 2610 1370 

04/19/94 0.55 2240 972 

06/02/94 0.50 2260 I 1073 
1 

08/16/94 0.74 2980 1510 

12/13/94 0.44 1690 797 

12/28/94 0.36 1555 668 

• The standard for iron is based on the dissolved concentration, for a/l other constituents the 
standard is based on total concentration. 

28. Section 3.06 of the Act, 415 ILCS 5/3.06 (1998) and formerly III Rev. Stat. Ch 

111 1/2 § 1 003(d) (1980), provides: 

"CONTAMINANT" IS any solid, liquid, or gaseous matter, any odor, or any 
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form of energy, from whatever source. 

29. Section 3.33 of the Act, 415 ILCS 5/3.33 (1998) and formerly III Rev. Stat. Ch 

1111/2 § 1003.33 (1987). provides: 

"RELEASE" means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping, or disposing into the 
environment, but excludes (a) any release which results in exposure to persons 
solely within a workplace, with respeCt to a claim which such persons may assert 
against the employ'er of such persons; (b) emissions from the engine exhaust of 
a motor vehicle, rolling stock, aircraft, vessel, or pipeline pumping station engine: 
(c) release of source, byproduct, or special nuclear material from a nuclear 
incident, as those terms are defined in the Atomic Energy Act of 1954, if such 
release is subject to requirements with respect to financial protection established 
by the Nuclear Regulatory Commission under Section 170 of such Act; and (d) 
the normal application of fertilizer. 

30. Section 3.55 of the Act, 415 ILCS 5/3,55 (1998) and formerly III Rev, Stat. Ch ' 

111 1/2 § 1003(hh) (1980), provides: 

"WATER POLLUTION:' is such alteration of the physical, thermal, 
chemical, biological or radioactive properties of any waters of the State, 
or such discharge of any contaminant into any waters of the State, as will 
or is likely to create a nuisance or render such waters harmful or 
detrimental or injurious to public health, safety or welfare, or to domestic, 
commercial, industrial, agricultural, recreational, or other legitimate uses, 
or to livestock, wild animals, birds, fish, or other aquatic life, 

31, Section 3.56 of the Act, 415, ILCS 5/3.56 (1998) and formerly III Rev. Stat. Ch 

111 1/2 § 1003(ii) (1980), provided: 

"WATERS" means all accumulations of water, surface and underground, 
natural, and artificial, public and private, or parts thereof, which are wholly 
or partially within, flow throwgh, or border upon this State. 

32, Section 12(a) and (d) of the Act, 415 ILCS 5/12(a), (d) (1998) and formerlylll 

Rev, Stat. Ch 111112 § 1012(a), (d) (1980), provides: 

No person shall: 

a. Cau'se or threaten or allow the discharge of any contaminants into the 
environment in any State so as to cause or lend to cause water pollution in 

4.6 
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Illinois, either alone or in combination with matter from other sources, or so 
as to violate regulations or standards adopted by the Pollution Control Board 

under this Act. 

d. Deposit any contaminants upon the land in such place and manner so as to 
create a water pollution hazard. 

., 
33. The discharge or release of inorganic chemicals including chlorides, man~anese, 

TDS, sulfates, and iron into the groundwater at Eagle No.2 are "contaminants" as that term is 

defined in Section 3.06 of the Act, 415 ILCS 5/3.06 (1998). 

34. The groundwater at Eagle No.2 is a "water" of this State as that term is defined 

in Section 3.56 of the Act, 415 ILCS 5/3.56 (1998). 

35. By causing or allowing the discharge of chloride, manganese, TDS, sulfate and 

iron into the environment, as indicated by sampling results set forth in paragraph 27 of this 

count, the Respondent has caused or tended to cause water pollution, and has thereby violated 

Section 12(a) of the Act, 4151LCS 5/12(a) (1998). 

36. By causing or allowing the deposit of coal mine refuse and othe'r related wastes 

upon the land and thereby creating a water pollution hazard, the Respondent has violated 

Section 12(d)of the Act, 415 ILCS 5/12(d) (1998). 

PRAYER FOR RELIEF 

WHEREFORE, the Complainant, the People of the State of IIUnois, respectfully request 

that the Board enter an order against the Respondent, Peabody Coal Company: 

A. Authorizing a hearing in this matter at which time the Respondent will be 

required to answer the allegaflons herein; 

B. Finding that Respondent has violated the Act and regulations as alleged herein; 

C. Ordering Respondent to cease and desist from any further violations of the Ad 

and associated regulations; 
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D. Assessing against Respondent a civil penalty of fifty thousand dollars ($50,000) 

for each violation of the Act, and an additional penalty of ten thousand dollars ($10,000) for 

each day during which each violation has continued thereafter. 

E. Ordering Respondent to post a sufficient performance bond or other security to 

assure the correction of the violations is completed within the time prescribed in the Board's 

order, pursuant to Section 33(b) ofthe A~t, 4151LCS 5/33(b) (1998). 

F. Awarding to Complainant its costs and reasonable attorney's fees; and 

G. Grant such ether ar.d further relief 3S the Board deems appropriate. 

COUNT III . 

VIOLATION OF GROUNDWATER QUALITY STANDARDS AND REGULATIONS 

1. This Count is brought by the Attorney General on his own motion, pursuant to 

the terms and provisions of Section 42(d) and (e) of the Illinois Environmental Protection Act 

("the Act"), 415 ILCS 5/42(d),(e)(1998). 

2-14. Complainant re-alleges and incorporates by reference paragraphs 2 through 14 

of Count II as paragraphs 2 through 14 of this Count III. 

15. Complainant re-alleges and incorporates by reference paragraph 20 of Count I 

as paragraph ",5 of this Count III. 

16-28. Complainant re-alleges and incorporates by reference paragraphs 15 through 27 

of Count II as paragraphs 16 through 28 of Count III. 

29. Section 620.110 of the Board's Groundwater Quality Standards and Regulations, 

35 III. Adm. Code 620.110 (1996), and Section 3.64 of the Act, 415 ILCS 5/3.64 (1998), provide 

the following definition: 

"Groundwater" means underground water which occurs within the saturated zone 
and geologic materials where the fluid pressure in the pore space is equal to or 
greater rhan atmospheric pressure. 
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30. Section 620.301(a) of the Board's GOS, 35 III. Adm. Code 620.301(a) (1996), 

provides: 

Section 620.301 General Prohibition Against Use Impairment of Resource Groundwater 

a) No person shall cause, threaten or allow the release of any contaminant 
to a resource groundwater such that: 

1) Treatment or additional treatment is necessary to continue an existing' 
use or to assure a potential use of such groundwater; or 

2) An existing or potential use of such groundwater is precluded. 

31. Section 620.405 of the Board's Groundwater Ouality Standards, 35 III. Adm. 

Code 620.405 (1996), provides: 

No person shall cause, threaten or allow the release of any contaminant to 
groundwater so as to cause a groundwater quality standard set forth in this 
Subpart [Subpart OJ to be exceeded. 

32-38. Complainant re-alleges and incorporates by reference paragraphs 28 through 34 

of Count II as paragraphs 32 through 38 of Count III. 

39. The water beneath Eagle No.2 and extending off-site to areas including the 

SVCD well field is "underground waters" as that term is defined in Section 301.420 of the 
. , 

Board's Water Pollution Regulations; 35 III. Adm. Code 301.420 (1996) and formerly Rule 104 

Definitions of Chapter 3: Water 'Pollution Control Rules and Regulations (1977). 

40. Prior to November 25, 1991, by causing or allowing the discharge or release of 

inorganic chemicals to enter underground waters at the Eagle No, 2 mine, and causing the 

underground waters at the mine to exceed the water quality standards set forth in Section 

302.304 of the Board's Water Pollution Regulations, 35 III. Adm. Code 302,304 (1990); 35 III. 

Adm, Code 302,208 and 302,304 (1982) and formerly Rules 204(b) and 203(f)of Ch'apter 3: 

Water Pollution Control Rules and Regulations (1979), the Respondent has violated Section 

12(a) of the Act. 415 ILCS 5/12(a)(1998) and formerly III Rev, Stat. Ch 111 1/2 § 1012(a) 

49 
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(1980),35 III. Adm. Code 302.304 (1990), and 35111. Adm. Code 302.208 and 302.304 (1982) 
.;. ,'.'; . , 

and formerly Rules 204(b) and 203(f) of Chapter 3: Water Pollution Control Rules and 

Regulations (1979). 

41. The water beneath Ie No.2 and extending off-site to areas including the 

SVCD well field is "groundwater" as that term is defined in Section 620.110 of the' Board's 

groundwaterquality standards, 35 III. Adm. Code 620.110 (1996), and in Section 3.64 of the 

Act, 415 ILCS 5/3.64 (1998). 

42. By causing Oi allowing the release of irlOiganic chemicals to enter the. 

groundwater. and by causing the groundwater within the outermost edge of the Eagle No.2 

coal refuse areas at the monitoring well locations as noted in paragraph 10 to exceed 'the 

groundwater quality standards for coal refuse disposal areas pursuant to Section 620.450(b)(4) 

and (b)(5) of Board's Groundwater Quality Standards, 35 III. Adm. Code 620.450(b)(4) and 

(b)(5) (199.6), the Respondent has violated and continues to violate Section 12(a) of the Act, 

415 ILCS 5/12(a)(1998), and 35 III. Adm. Code 302.304 (1996) or 35 III. Adm. Code 

620.410(a)(1996). 

43. By causing or allowing the release of inorganic chemicals to enter the 

groundwater, and by causing the groundwqter not located within the outermost edge of the coal 

refuse disposal areas at Eagle No.2 at the monitoring well locations noted in paragraph 10 to 

exceed the Class I: Potable Resource Groundwater standards, the Respondent has '/iolated 

and continues to violate Section 12(a) of the Act, 415 ILCS 5/12(a) (1998). and 35 III. Adm. 

Code 620410(a) (1996). 

44. . By causing or allowing the release of inorganic chemicals to enter the 

groundwater that may result in the necessity of treatment to continue a(l existing use or assure 

a potential use of the groundwater, the Respondent has violated and continues to violate 
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Section 12(a), 415 ILCS 5/12(a}(1998), and 35111. Adm. Code 620.301 (1996). 

45. By causing or allowing the release of inorganic chemicals to enter the 

groundwater so as to cause or allow the exceedence of the Board's groundwater quality 

standards, the Respondent has violated and continues to violate Section 12(a), 415 ILCS 

5/12(a) (1998), and 35 III. Adm. Code 620.405 (1996). 

PRAYER FOR RELIEF 

WHEREFORE, the Complainant, the. People of the State of Illinois, respectfully request 

that the Board enter an order against the Respondent, Peabody Coal Company: 

A. Authorizing a hearing in this matter atwhich time the Respondent will be 

required to answer the alle~ations herein; 

B. . Finding that Respondent has violated the Act and regulations as alleged herein; 

C. Ordering Respondent to cease and desist from any further violations of the Act 

and associated regulations; 

O. Assessing against Respondent a civil penalty of fifty thousand dollars ($SO,OOO) 

for each violation of the Act, arid an additional penalty of ten thousand dollars ($10,000) for 

each day during which each violation has continued thereafter. 

E. Ordering Respondent to post a sufficient performance bond or other security to 

assure the correction of the violations is completed/within the time prescribed in the Board's 

order, pursuant to Section 33(b) of the Act, 415 ILCS 5i33(b) (1998). 

F. Awarding to Complainant its costs. and reasonable attorney's fees; and 

51· 
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G. Grant such other and further relief as the Board deems appropriate. 

Of Counsel 
JANE E. MCBRIDE 
Assistant Attorney General 
500 South Second Street 
Springfield, Illinois 62706 
217/782-9031 
Dated: q/(( (..:J'1-

Respectfully submitted, 

I"'t:UI"'L OF THE STATE OF ILLINOIS, 
~ JAMES E. RYAN, 
Attorney General of the 
State of Illinois. 

MATTHEW J. DUNN, Chief' 
Environmental Enforcement/Asbestos 
Litigation Division 

BY: c:::: ___ ~ __ 
-------------------------THOMAS DAVIS, Chief 
Environmental Bureau 
Assistant'Attorney General 
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Vi\ 1(1" 
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TABLE 2-2 
SillvlMARY OF GROUND·WATER QUALITY 

IN SALINE V ALLEY A.REA 

Parameter Maximum Minimum Average 

Township 85 8E 

CI 1250 10 421 

SO, 6.4 0 2.67 

Fe-total 7.7 0.5 1.86 
TDS\21 3134 526 1341. 

Township 85 9E 

CI 870 3 32 

SO, 52 0 12.67 

Fe-total 11.0 0 3.5 

:Vln·total 0.324 0 0.088 

TDS 1900 134 476 

Township 95 SE 

CI 99 2 19 

50, 12 2.8 6.7 

Fe-total 24.4 0.1 4.7 

Mn-total 0.14 0.11 0.125 

TD5 1103 103 476 

Township 95 9E 

Cl 415 1 13 

SO, 58 0 21.39 

Fe-total 10.4 0 23.3 

Mn-total 0.61 0 o.n 
TDS 1293 275 400 

Parameter Averag'e Parameter 

Regional Average 

Cl 47 
i 

Ox-Redox Potential I)) 

SO, \7.32 Alkaliniry(4) 

Fe-total 12.42 pH 

Mn-total 0.114 COl-dissolved 

TDS 487 Hardness(51 

NUles: (l) All values in mgtl unless olherwise nOled. 
(:!) TDS - TOlal Dissolved Solids; CI - Chloride: SO, • Sulfale; Fe • Iron: Mn • Manganese. 
OJ Ox-Redox POIeniial In millivohs. 
(4) AlkalinilY in mgt 1 as COt. 
(5) Hardness in mgt!. as ColCO,. 
Values compiled from Illinois Slale W:lIer Survey dala base (1938-1992). 

GE3665·09/GA950886 

~umber of 
Samples 

8 

3 

8 

8 

46 

26 

46 

32 
44 

12 
4 

12 

4 

12 

58 

51 

54 

49 

55 

Average 

81 

358 

7.38 

62 

294.3 

IoU 1.95 

---------------------------- .. ~-.. --
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Well Date Tds S04 Fe Mn CI 
0090SCW1 1/15/2002 1220 544.64 0.02 0.45 57.78 
0090SCW1 2/13/2002 1200 486.64 0.02 0.43 58.85 
0090SCW1 3/14/2002 1220 538.26 0.06 0.48 63.81 
0090SCW1 4/16/2002 1250 501.93 0.05 . 0.48 58.32 
0090SCW1 5/22/2002 1180 462.07 0.05 0.47 58.96 
0090SCW1 6/19/2002 1350 553.3 0.02 0.5 67.71 
0090SCW1 7/18/2002 1450 576.93 0.06 0.57 70.26 
0090SCW1 8/19/2002 1370 560.63 0.05 0.53 72.67 
0090SCW1 9/18/2002 1320 587.79 0.03 0.55 66.36 
0090SCW1 10/22/2002 1303 544.52 0.05 0.54 63.92 
0090SCW1 11/19/2002 1227 533.46 0.04 0.56 62.32 
0090SCW1 2/12/2003 1240 514.6 0.05 0.53 59.67 
0090SCW1 5/13/2003 1270 484.7 0.02 0.36 55.79 
0090SCW1 8/12/2003 1340 515.69 0.09 0.63 61.97 
0090SCW1 11/20/2003 1280 509.79 0.05 0.54 59.67 
0090SCW1 2/10/2004 1210 505.04 0.05 0.53 68.85 
0090SCW1 5/18/2004 1210 492.36 0.1 0.64 57.78 
0090SCW1 8/10/2004 1270 492.28 0.04 0.62 59.56 
0090SCW1 11/22/2004 1220 533.02 0.05 0.61 60.09 
0090SCW1 2/15/2005 1138 257.7 0.11 0.56 4.83 
0090SCW1 5/11/2005 1360 484.8 0.02 0.6 54.59 
0090SCW1 8/18/2005 1110 522.97 0.02 0.66 63.81 

·0090SCW1 11/10/2005 1160 432.1 0.07 0.61 52.25 
0090SCW1 2/14/2006 1200 457 0.02 0.56 58.1 
0090SCW1 5/9/2006 98'0 520.78 0.02 0.64 54.95 
0090SCW1 8/9/2006 980 502.29 0.02 0.66 54.59 

0090SCW2 8/10/2001 . 1420 685.01 4.9 0.52 66.2 
0090SCW2 1/15/2002 1170 551.06 0.02 0.47 1.1 
0090SCW2 2/13/2002 1170 486.12 0.17 0.42 51.76 
0090SCW2 3/14/2002 1160 485.99 0.14 0.43 52.47 
0090SCW2 4/16/2002 1140 454.71 0.51 0.45 45.2 
0090SCW2 5/22/2002 1060 424.78 0.17 0.46 45.19 
0090SCW2 6/19/2002 1110 423.2 0.33 0.43 43.6 
0090SCW2 7/18/2002 1210 431.83 0.29 0.45 43.78 
0090SCW2 8/19/2002 1070 408.3 0.04 0.44 44.67 
0090SCW2 9/18/2002 1040 443.45 0.11 0.47 41.34 
0090SCW2 10/22/2002 1034 405.23 0.15 0.45 39.4 
0090SCW2 11/19/2002 980 402.36 0.42 0.48 39.02 
0090SCW2 2/12/2003 962 384.95 0.86 0.43 35.31 
0090SCW2 5/13/2003 940 338.53 0.14 0.29 31.78 
0090SCW2 8/12/2003 960 298.07 0.31 0.43 32.13 
0090SCW2 11/20/2003 920 317.26 1.1 0.4 33.54 
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0090SCW2 2/10/2004 . 700 336.78 1.9 0.39 29.84 
0090SCW2 5/18/2004 830 312.31 0.16 0.45 30.66 
0090SCW2 8/10/2004- 880 288.47 0.16 0.45 29.42 
0090SCW2 . 11/22/2004 840 318.09 1.8 0.44 30.31 
0090SCW2 2/15/2005 843 212.2 0.53 0.43 2.58 
0090SCW2 5/11/2005 870 328.58 1.52 0.43 26.41 
0090SCW2 8/18/2005 680 303.82 0.25 0.44 32.61 
0090SCW2 11/10/2005 760 281 0.07 0.39 23.84 
0090SCW2 2/14/2006 880 283.46 0.02 0.39 30.61 
0090SCW2 5/9/2006 820 301.63 0.02 0.43 23.93 
0090SCW2 8/9/2006 890 309.16 0.02 0.4 22.87 

0090SCW3 1/15/2002 1670 895.08 0.1 0.15 95.49 
0090SCW3 2/13/2002 1760 821 0.11 0.15 98.55 
0090SCW3 3/14/2002 1740 851.31 0.14 0.16 98.55 
0090SCW3 4/16/2002 1780 856.45 0.17 0.16 96.6 
0090SCW3 5/22/2002 1690 820.26 0.19 0.19 93.57 
0090SCW3 6/19/2002 1750 801.82 0.07 0.18 94.65 
0090SCW3 7/18/2002 1800 800.35 0.2 0.17 90.04 
0090SCW3 8/19/2002 1380 783.52 0.19 0.18 43.25 
0090SCW3 9/18/2002 . 1610 790.45 0.07 0.17 86.85 
0090SCW3 10/22/2002 1607 773.6 0.09 0.17 85.11 
0090SCW3 11/19/2002 1602 775.79 0.13 0.18 83.33 
0090SCW3 2/12/2003 1597 821.97 0.21 0.18 84.03 
0090SCW3 5/13/2003 1570 721.4 0;09 0.12 81.92 
0090SCW3 8/12/2003· 1520 628.07 0.12 0.21 77.32 
0090SCW3 11/20/2003 1410 596.85 0.18 0.17 70.97 
0090SCW3 2/10/2004 1280 . 602.4 0.16 0.17 74.5 
0090SCW3 5/18/2004 1290 557.02 0.08 0.2 70.9 
0090SCW3 8/10/2004 1320 523.06 0.02 0.19 65.23 
0090SCW3 11/22/2004 1210 453.67 0.13 0.19 64.52 
0090SCW3 2/15/2005 1276 336.6 0.11 0.23 6.02 
0090SCW3 5/11/2005 1220 476.54 0.06 0.2 56.19 
0090SCW3 8/18/2005 960 443.83 0.13 0.19 56.9 
0090SCW3 11/10/2005 1080 425.4 0.07 0.19 49.14 
0090SCW3 2/14/2006 1120 444.79 0.2 0.19 57.94 
0090SCW3 5/9/2006 1170 852.09 0.02 0.21 53.53 
0090SCW3 8/8/2006 1130 446.49 0.02 0.2 49.98 

0090SCW4 8/10/2001 780 273.34 1.4 0.2 22.7 
0090SCW4 8/19/2002 920 163.18 0.07 0.17 17.28 
0090SCW4 5/13/2003 620 178.44 0.05 0.1 13.95 
0090SCW4 11/22/2004 590 167.31 0.2 0.2 15.6 
0090SCW4 5/9/2006 510 .171.76 0.02 0.19 12.23 
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0090SCW4 ,8/9/2006 550 149.41 0.02 0.2 12.05 

0090SMW1 1/22/1993 1875 901 2.92 75 
0090SMW1 2/3/1993 1870 841 2.66 58 
0090SMW1 ' 3/23/1993 1655 764 3.25 61 
0090SMW'1 4/27/1993 1580 723 4.38 61 
0090SMW1 5/25/1993 1624 678 3.68 ' 67 
0090SMW1 6/24/1993 1192 552 3.24 66 
0090SMW1 7/30/1993 1440 598 4.05 82 
0090SMW1 8/19/1993 1248 472 3.75 53 
0090SMW1 9/7/1993 1264 512 3.43 57 
0090SMW1 10/12/1993 1048 384 2.61 0.38 55 
0090SMW1 11/22/1993 1085 348 2.63' 0.36 45 
0090SMW1 12/29/1993 990 407 2.51 0.35 51 
0090SMW1 1/24/1994 990 355 2.41 0.35 48 
0090SMW1 2/16/1994 1235 314 2.35 0.33 47 
0090SMW1 3/24/1994 935 365 2.36 0.33 47 
0090SMW1 4/19/1994 850 341 2.12 0.3 48 
0090SMW1 5/2/1994 1025 287 1.78 0.23 43 
0090SMW1 8/16/1994 935 290 1.61 0.27 42 
0090SMW1 1/10/1995 890 265 0.27 0.2 43 
0090SMW1 1/24/1995 885 259 0.98 0.22 45 
0090SMW1 2/8/1995 845 271 1.9 0.21 44 
0090SMW1 2/21/1995 920 276 0.84 0.24 44 
0090SMW1 3/7/1995 950 271 2.08 0.13 43 
0090SMW·1 3/23/1995 960 336 1.3 0.11 48 
0090SMW1 4/4/1995 975 358 1.51 0.07 48 
0090SMW1 4/18/1995 1064 398 0.41 0.1 49 
0090SMW1 5/3/1995 1285 360 0.85 0.24, 46 
0090SMW1 5/16/1995 930 336 1.8 0.25 46 
0090SMW1 6/22/1995 935 193 4.26 0.33 45 

, 0090SMW1 7/20/1995 880 293 4.05 0.33 44 
0090SMW1 8/18/1995 915 291 5.87 2.82 44 
0090SMW1 9/19/1995 940 280 2.3 0.27 38 
0090SMW1 10/17/1995 1055 313 1.2 0.33 47 
0090SMW1 11/14/1995 1140 458 1.84 0.16 54 
0090SMW1 12/12/1995 1195 468 3.85 0.36 53 
0090SMW.1 1/16/1996 1740 882 4.91 0.58 6.2 
0090SMW1 4/18/1996 1105 455 0.37 0.05 50 
0090SMW1 7/31/1996 965 330 1.86 0.46 44 
0090SMW1 10/16/1996 970 328 3.26 0.49 44 
0090SMW1 1/22/1997 1170 487 3.18 0.52 48 
0090SMW1 5/1/1997 1435 639 0.35 0.43 63 
0090SMW1 7/31/1997 1925 944 10.6 0.69 107 



Electronic Filing - Received, Clerk's Office, April 11, 2011

--~ .. - ....... -----------------------

0090SMW1 12/12/1997 2165 1002 10.6 0.71 125 
0090SMW1 2/25/1998 860 332 0.8 0.28 27 
0090SMW1 5/14/1998 2240 1076 11.1 0.88 122 
0090SMW1 11/18/1998 1145 407 1 0.5 42 
0090SMW1 2/10/1999 1440 613 0.71 0.47 45 
0090SMW1 4/14/1999 1370 562 0.54 0.35 75.2 
0090SMW1 1/15/2002 440 144.23 0.1 0.11 14 
0090SMW1 2/13/2002 450 123.99 0.07 0.12 14.71 
0090SMW1 3/14/2002 400 110.98 0.03 0.1 13.12 
0090SMW1 4/16/2002 600 202.07 0.13 0.14 22.16 
0090SMW1 5/22/2002 510 149.87 0.07 0.13 20.66 
0090SMW1 6/19/2002 550 170.21 0.02 0.12 21.45 
0090SMW1 7/18/2002 560 174.53 0.21 0.12 19.24 
0090SMW1 8/19/2002 620 194.17 0.36 0.15 24.99 
0090SMW1 9/18/2002 560 194.13 0.02 0.14 22.06 
0090SMW1 10/22/2002 671 234.08 0.38 0.15 26.97 
0090SMW1 11/19/2002 619 215.35 0.17 0.16 24.01 
0090SMW1 2/12/2003 359 79.9 0.02 0.11 9.89 
0090SMW1 5/13/2003 380 58.42 0.02 0.06 7.59 
0090SMW1 8/12/2003 370 119.73 0.1 0.18 10.95 
0090SMW1 11/20/2003 390 110.83 0.35 0.11 10.95 
0090SMW1 2/11/2004 330 43 0.09 0.1 7.24 
0090SMW1 5/18/2004 320 35.28 0.02 0.09 8.33 
0090SMW1 8/10/2004 360 35.12 0.02 0.12 9.04 
0090SMW1 11/22/2004 470 107.87 0.02 0.15 10.64 
0090SMW1 2/15/2005 375 36.4 0.14 0.15 1 
0090SMW1 5/11/2005 440 53.43 0.02 0.16 9.22 
0090SMW1 8/19/2005 470 103.92 0.02 0.16 14.36 
0090SMW1 11/10/2005 540 130.7 0.07 0.14 9.63 
0090SMW1 2/14/2006 650 120.36 0.02 0.16 13.91 
0090SMW1 5/9/2006 580 124.05 0.02 0.14 9.75 
0090SMW1 8/8/2006 580 96.88 0.02 0.13 10.81 

0090SMW2 10/12/1984 . 630 197 2.33 12.3 
0090SMW2· 11/28/1984 410 56 0.23 6.1 
0090SMW2 12/26/1984 332 52 0.21 5.3 
0090SMW2 1/23/1985 545 174 1.2 11.1 
0090SMW2 2/28/1985 525 180 0.8 10.4 
0090SMW2 3/28/1985 505 128 0.89 8.9 
0090SMW2 5/29/1985 345 35 1.42 4.7 
0090SMW2 7/24/1985 24;5 29 2.57 4 
0090SMW2 9/30/1985 295 28 1.7 3.6 
0090SMW2 10/29/1985 240 25 1.36 3.3 
0090SMW2 11/21/1985 220 25 0.53 3.2 

--------------------------------- ...... -~ 
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0090SMW2 12/17/1985 210 29 0.77 3.8 
0090SMW2 3/26/1986 225 33 0.34 3.1 
0090SMW2 6/30/1986 375 73 1.81 8.3 
0090SMW2 9/30/1986 295 36 0.27 3 
0090SMW2 12/23/1986 
0090SMW2 2/11/1987 485 123 1.38 10.8 
0090SMW2 3/25/1987 480 111 1.4 21.8 
0090SMW2 4/28/1987 435 113 1.67 12.5 
0090SMW2 6/23/1987 420 97 1.89 11.7 
0090SMW2 9/15/1987 440 109 2.32 11.7 
0090SMW2 12/16/1987 405 97 2.23 10.7 
0090SMW2 1/14/1988 450 63 1.44 7.3 
0090SMW2 2/18/1988 396 88 2.69 9.6 
0090SMW2 3/17/1988 500 128 2.29 15 
0090SMW2 1/27/1989 780 218 38 
0090SMW2 2/23/1989 755 215 36 
0090SMW2 3/21/1989 750 236 3.26 39 
0090SMW2 4/26/1989 670 201 35 
0090SMW2 5/25/1989 670 191 36 
0090SMW2 6/26/1989 740 185 2.97 35 
0090SMW2 7/27/1989 670 182 26 
0090SMW2 8/24/1989 695 169 29 
0090SMW2 9/20/1989 670 178 3.07 27 
0090SMW2 1/24/1992 2220 1065 87 
0090SMW2 2/25/1992 2265 1108 86 
0090SMW2 3/26/1992 2310 1176 0.22 93 
0090SMW2· 4/23/1992 2715 1231 4.9 
0090SMW2 5/29/1992 2835 1087 93 
0090SMW2 6/23/1992 2240 1090 0.31 99 
0090SMW2 11/28/1992 1952 991 100 
0090SMW2 12/15/1992 1910 912 0.04 97 
0090SMW2 1/26/1993 2100 970 103 
0090SMW2 2/3/1993 2160 1033 16 
0090SMW2 3/23/1993 2180 1116 0.15 12 
0090SMW2 4/27/1993 1945 972 78 
0090SMW2 5/25/1993 2108 921 95 
0090SMW2 6/22/1993 2515 931 0.51 90 
0090SMW2 7/30/1993 2108 977 0.22 118 
0090SMW2 8/27/1993 2004 917 95 
0090SMW2 9/21/1993 1924 922 8.9 0.27 96 
0090SMW2 10/25/1993 1836 835 91 
0090SMW2 11/22/1993 1990 878 . 90 
0090SMW2 12/29/1993 1605 685 11.6 0.27 75 
0090SMW2 1/24/1994 1880 850 91 
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0090SMW2 2/23/1994 1865 829 92 
0090SMW2 3/24/1994 1795 874 6.28 0.4 97 
0090SMW2 5/19/1994 1715 775 8.4 0.39 82 
0090SMW2 8/16/1994 1130 739 7.8 0.42 82 
0090SMW2 11/15/1994 1690 784 9.1 0.41 170 
0090SMW2 12/13/1994 1760 832 9.1 0.42 83 
0090SMW2 ' 12/28/1994 1585 734 12.6 0.31 75 
0090SMW2 1/10/1995 1685 768 8.3 0.33 80 
0090SMW2 1/24/1995 1570 683 14.2 0.36 74 
0090SMW2 2/8/1995 1460, 594 32.8 0.3 59 
0090SMW2 2/21/1995 1595 674 23.9 0.31 59 
0090SMW2 3/7/1995 1540 599 24.1 0.27 60 
0090SMW2 3/23/1995 1232 514 13.1 0.18 58 
0090SMW2 4/4/1995 1215 484 20.2 0.16 ' 54 
0090SMW2 4/18/1995 1180 432 11.5 0.19 46 
0090SMW2 5/3/1995 1265 339 13.5 0.21 43 
0090SMW2 5/16/1995 990 371 15.7 0.19 40 
0090SMW2 6/22/1995 1025 354 12.7 0.21 45 
0090SMW2 7/20/1995 910 288 12.1 0.22 43 
0090SMW2 8/18/1995 1045 373 10.3 2.63 45 
0090SMW2 9/19/1995 945 316 10.5 0.2 45 
0090SMW2 10/17/1995 975 331 14.8 0.2 43 
0090SMW2 11/14/1995 1055 383 9.5 0.21 43 
0090SMW2 121)2/1995 1180 432 8.5 0.19 43 
0090SMW2 1/16/1996 1210 572 9.5 0.18 38 
0090SMW2 4/18/1996 1215 493 14.1 0.19 58 
0090SMW2 7/31/1996 1030 393 9.9 0.27 49 
0090SMW2 10/16/1996 1575 734 10.3 0.31 60 
0090SMW2 1/22/1997 1590 715 10.6 0.35 65 
0090SMW2 5/1/1997 240 52 19.3 0.27 15 
0090SMW2 7/31/1997 1180 539 17.5 1.15 48 
0090SMW2 12/12/1997 2305 997 8.06 0.8 141 
0090SMW2 2/25/1998 2245 1053 17.4 0.88 158 
0090SMW2 5/14/1998 2320 1037 18.6 0.85 156 
0090SMW2 11/18/1998, 2260 1085 19.9 0.73 169 
0090SMW2 2/10/1999 265 1141 12.6 0.85 161 
0090SMW2 4/14/1999 2376 1124 17.3 0.91 147.6 
0090SMW2 8/24/1999 2295 1099 13.2 0.89 130.5 
0090SMW2 11/9/1999 2335 1115 18.6 0.82 156.7 
0090SMW2 3/15/2000 1620 1011.51 10 0.5 156.87 
0090SMW2 6/14/2000 1700 744.65 6.3 0.48 97.98 
0090SMW2 8/30/2000 1170 620 13 0.34 48.55 
0090SMW2 1/15/2002 690 266.39 0.27 0.24 22.69 
0090SMW2 2/13/2002 730 252.46 0.73 0.29 22.51 
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0090SMW2 3/14/2002 560 152.47 0.25 0.2 18.26 
0090SMW2 4/16/2002 620 178.03 0.21 0.23 17.02 
0090SMW2 5/22/2002 700 225 0.41 0.25 16.59 
0090SMW2 6/19/2002 510 136.88 0.05 0.15 16.66 
0090SMW2 7/18/2002 480 117.82 0.16 0.15 15.01 
0090SMW2 8/19/2002 420 91.04 0.11 0.14 15.6 
0090SMW2 9/18/2002 380 102.32 0.02 0.13 11.64 
0090SMW2 10/22/2002 367 76.88 0.1 0.13 11.21 
0090SMW2 11/19/2002 376 75.08 0.08 0.14 10.77 
0090SMW2 2/12/2003 392 70.93 0.07 0.16 11.3 
0090SMW2 5/13/2003 380 60.71 0.27 0.11 8.65 
0090SMW2 8/12/2003 360 84.81 0.36 0.22 9.71 
0090SMW2 11/21/2003 330 95.47 1.8 0.15 10.06 
0090SMW2 2/11/2004 450 88.47 1.9 0.18 8.83 
0090SMW2 5/18/2004 510 112.28 0.7 0.24 10.81 
0090SMW2 8/10/2004 480 97.69 0.39 0.21 10.64 
0090SMW2 11/22/2004 420 81.84 0.76 0.19 11.52 
0090SMW2 2/15/2005 711 121.7 0.59 0.29 1.06 
0090SMW2 5/11/2005 520 126.69 0.47 0.23 10.28 
0090SMW2 8/19/2005 360 67.6 0.03 0.18 14.53 
0090SMW2· 11/10/2005 400 67.8 0.07 0.16 9.82 
0090SMW2 2/14/2006 500 76.04 0.02 0.21 12.98 
0090SMW2 5/9/2006 470 92.12 0.02 0.21 11.7 
0090SMW2 8/8/2006 410 65.95 . 0.02 0.17 9.57 

0090SMW3 10/9/2001 800 256.79 0.02 1 24.46 
0090SMW3 11/26/2001 730 226.35 0.02 0.83 19.67 
0090SMW3 12/19/2001 1000 412.24 0.02 1 32.44 
0090SMW3 1/15/2002 1330 769.89 0.02 1.4 46.79 
0090SMW3 2/13/2002 1270 580.23 0.02 1.3 40.94 
0090SMW3 3/14/2002 1060 411.63 0.02 .1.1 32.08 
0090SMW3 4/16/2002 860 272.61 0.02 0.86 21.27 
0090SMW3 5/22/2002 840 234.33 0.02 0.81 ·22.24 
0090SMW3 6/19/2002 790 184.18 0.02 0.75 18.26 
0090SMW3 7/18/2002 720 157.16 0.02 0.76 14.65 
0090SMW3 8/19/2002 610 95.51 0.02 0.63 13.83 
0090SMW3 9/18/2002 900 285.31 0.02 0.81 30.4 
0090SMW3 10/22/2002 894 . 270.28 0.02 0.9 26.27 
0090SMW3 11/19/2002 905 280.46 0.02 1.1 28.6 
0090SMW3 2/13/2003 814 278.33 0.02 0.91 24.36 
0090SMW3 5/13/2003 1110 404.08 0.02 0.9 2~.25 
0090SMW3 8/12/2003 880 229.17 0.07 1.8 24.72 
0090SMW3 11/20/2003 1000 328.03 0.05 1.7 29.48 
0090SMW3 2/10/2004 750 223.62 0.04 1.1 23.3 
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0090SMW3 5/18/2004 810 185.93 0.03 1 24.64 
0090SMW3 8/10/2004 1050 351.19 0.04 1 28.54 
0090SMW3 11/22/2004 840 . 257.78 0.03 0.77 24.28 
0090SMW3 2/15/2005 1301 391.3 0.07 0.63 2.75 
0090SMW3 5/11/2005 1160 360.94 0.02 0.82 24.28 
0090SMW3 8/18/2005 940 495.36 0.02 0.94 25.35 
0090SMW3 11/10/2005 790 262.3 0.07 0.65 14.73 
0090SMW3 2/14/2006 720 266.83 0.02 0.44 18.56 
0090SMW3 5/9/2006 870 358.06 0.02 0.61 18.79 
0090SMW3 8/9/2006 860 349.5 0.02 0.54 23.04 

0090SMW4 10/6/2001 7540 4329.7 5.2 0.2 393.5 
0090SMW4 11/26/2001 7460 4493.23 0.02 0.16 375.77 
0090SMW4 12/19/2001 7490 4481.1 3.9 0.17 365.14 
0090SMW4 1/15/2002 7410 4850.14 3 0.16 370.45 
0090SMW4 2/13/2002 7500 1913.57 1.9 0.16 370.45 
0090SMW4 3/14/2002 7590 4062.42 4.4 0.14 377.54 
0090SMW4· 4/16/2002 7550 4027.18 3.4 0.15 347.41 
0090SMW4 5/22/2002 7420 3863.92 4.1 0.15 340.72 
0090SMW4 6/19/2002 7320 4008.29 4.3 0.15 349.18 
0090SMW4 7/18/2002 7490 3960.66 4 0.15 337.19 
0090SMW4 8/19/2002 7440 3832.49 0.39 0.15 356.27 
0090SMW4 9/18/2002 7270 4200.98 1.8 0.15 343.94 
0090SMW4 10/22/2002 7299 4065.5 0.09 0.16 320.48 
0090SMW4 11/19/2002 7094 4074.07 3.3 0.17 316.01 
0090SMW4 2/13/2003 7201 3948.21 0.02 0.14 305.42 
0090SMW4 5/13/2003 6740 3888.42 1.9 0.07 298.35 
0090SMW4 8/12/2003 7100 3850.36 5.8 0.23 305.42 
0090SMW4 11/20/2003 6850 3848.23 2.2 0.12 291.29 
0090SMW4 2/10/2004 6270 3758.31 0.54 0.14 289.53 
0090SMW4 5/18/2004 7110 3843.11 0.38 0.16 327.91 
0090SMW4 8/10/2004 7220 3974.96 0.73 0.15 296.01 
0090SMW4 11/22/2004 7000 4092.25 0.06 0.15 310.19 
0090SMW4 2/15/2005 6858 2642 5.28 0.17 27.65 
0090SMW4 5/11/2005 6530 3724.52 5.1 0.15 272.61 
0090SMW4 8/18/2005 5160 3196.03 5.66 0.16 269.42 
0090SMW4 11/10/2005 6380 2705.5 0.07 0.14 267.67 
0090SMW4 2/14/2006 . 6240 1787.8 0.02 0.06 268.14 
0090SMW4 5/9/2006 6320 3250.37 2.11 0.2 258.79 
0090SMW4 8/9/2006 6300 3426.32 3.75 0.21 258.79 

0090SMW5 1/15/2002 1740 774.31 0.02 0.05 39 
0090SMW5 2/13/2002 1690 688.6 0.02 0.05 45.38 
0090SMW5 3/14/2002 1690 662.72 0.02 0.04 37.22 
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0090SMW5 4/16/2002 1640 685.16 0.02 0.07 37.05 
0090SMW5 5/22/2002 1560 570.74 0.02 0.08 32.13 
0090SMW5 6/19/2002 1540 519.6 0.02 0.11 25.52 
0090SMW5 7/18/2002 1520 624.09 0.02 0.14 24.36 
0090SMW5 8/19/2002 1540 592.15 0.02 0.19 22.51 
0090SMW5 9/18/2002 1520 603.4 0.02 0.23 18.76 
0090SMW5 10/22/2002 1464 552.41 0.02 0.17 17.51 
0090SMW5 11/19/2002 1443 497.63 0.02 0.17 21.01 
0090SMW5 2/13/2003 1323 458.47 0.03 0.18 15.18 
0090SMW5 5/13/2003 1480 496.91 0.02 0.09 23.66 
0090SMW5 8/12/2003 1390 401.99 0.03 0.34 18.89 
0090SMW5 11/20/2003 1090 310.74 0.02 0.21 18.36 
0090SMW5 2/10/2004 1200 380.45 0.02 0.19 21.01 
0090SMW5 5/18/2004 1390 446.8 0.02 0.24 24.99 
0090SMW5 8/10/2004 1150 366.58 0.02 0.15 20.21 
0090SMW5 11/22/2004 1190 398.11 0.02 0.14 22.33 
0090SMW5 2/15/2005 1014 228.3 0.07 0.13 .1.63 
0090SMW5 5/11/2005 880 324.46 0.02 0.14 15.24 
0090SMW5 8/18/2005 870 336.94 0.02 0.19 26.76 
0090SMW5 11/10/2005 1050 277.8 0.07 0.13 21.05 
0090SMW5 2/14/2006 1080 191.86 0.02 0.15 30.6 
0090SMW5 5/9/2006 1070 349.14 0.02 0.2 21.8 
0090SMW5 8/9/2006 1220 384.69 0.02 0.23 23.04 

0090SW1D 10/9/2001 330 45.94 1.2 0.37 7.44 
0090SW1D 11/26/2001 360 54.6 0.03 0.43 5.49 
0090SW1D 12/19/2001 350 55.12 0.88 0.42 7.98 
0090SW1D 1/15/2002 340 50.16 0.18 0.43 6.03 
0090SW1D 2/13/2002 340 42.24 0.18 0.39 6.38 
0090SW1D 3/14/2002 350 45.69 0.56 0.32 7.09 
0090SW1D 4/16/2002 340 44.91 0.83 0.38 5.49 
0090SW1D 5/22/2002 330 45.66 0.17 0.35 6.36 
0090SW1D 6/19/2002 360 48.66 0.05 0.31 6.91 
0090SW1D 7/18/2002 390. 43.8 0.59 0.29 6.89 
0090SW1D 8/19/2002 340 40.09 0.23 0.27 8.69 
0090SW1D 9/18/2002 330 40.31 0.14 0.3 7.3 
0090SW1D ·10/22/2002 351 43.39 0.21 0.3 7 
0090SW1D 11/19/2002 344 47.32 0.12 0.34 7.06 
0090SW1D 2/13/2003 352 50.01 0.1 0.33 7.41 
0090SW1D 5/13/2003 320 40.28 0.1 0.15 5.83 
0090SW1D 8/12/2003 350 36.57 0.44 0.43 6.36 
0090SW1D 11/21/2003 320 41.02 0.44 0.27 7.41 
0090SW1D 2/10/2004 270 43.95 0.67 0.25 6.36 
0090SW1D 5/18/2004 340 38.51 0.09 0.31 6.74 
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0090SW1D 8/10/2004 360 47.43 0.02 0.28 7.62 
0090SW1D 11/22/2004 320 42.35 0.14 0.29 8.86 
0090SW1D 2/15/2005 374 43 0.23 0.27 1 
0090SW1D 5/11/2005 370 100.88 0.15 0.3 8.86 
0090SW1D 8/19/2005 320 64.47 0.32 0.26 12.94 
0090SW1D 11/10/2005 350 64.7 0.07 0.26 6.65 
0090SW1D 2/14/2006 380 64.35 0.64 0.28 11.34 

,0090SW1D 5/9/2006 370 55.2 0.02 0.27 6.91 
0090SW1D 8/9/2006 340 48.96 0.02 0.25 6.2 

0090SW1S 1/22/1993 940 433 1.07 51 
0090SW1S 2/3/1993 1060 507 1.45 18 
0090SW1S 3/23/1993 780 285 1.67 43 
0090SW1S 4/27/1993 1340 667 2.43 69 
0090SW1S 5/25/1993 1352 617 1.35 67 
0090SW1S 6/22/1993 1252 641 2.86 68 
0090SW1S 7/30/1993 1528 2.71 78 
0090SW1S 10/5/1993 1396 558 2.17 0.22 64 
0090SW1S 11/22/1993 1595 719 4.74 0.43 74 
0090SW1S 1/24/1994 2545 1234 7 0.67 115 
0090SW1S 2/16/1994 350 828 4.62 0.46 83 
0090SW1S 3/4/1994 1495 748 3.54 0.43 75 
0090SW1S 4/19/1994 2035 1010 5.36 0.63 81 
0090SW1S 5/2/1994 2020 1020 5.66 0.73 72 
0090SW1S 8/16/1994 1800 889 5.18 0.71 69 
0090SW1S 2/9/1995 1710 850 5.56 0.75 43 
0090SW1S 5/16/1995 1895 931 5.67 0.79 71 
0090SW1S 8/4/1995 2095 907 6.3 0.85 78 
0090SW1S 11/28/1995 2020 1027 5.98 0.89 86 
0090SW1S 2/7/1996 1932 965 31.8 0.89 92 
0090SW1S 8/20/1996 1915 956 6.7 0.79 104 

~~090S 11/19/199, 2260 1043 11.8 1.06 97 
1/2311997 10.7 1.2 

0090SW1S 4/16/2002 460 66.66 0.41 0.14 13.47 
0090SW1S 5/22/2002 420 68.36 0.02 0.12 12.89 
0090SW1S 6/19/2002 430 66.36 0.02 0.12 13.47 
0090SW1S 7/18/2002 490 75.94 0.79 0.15 13.59 
0090SW1S 8/19/2002 490 74.66 0.53 0.14 18.08 
0090SW1S 9/18/2002 490 78.71 0.12 0.16 16.15 
0090SW1S 10/22/2002 507 72.75 0.58 0.17 15.41 
0090SW1S 11/19/2002 515 76.22 0.41 0.16 16.07 
0090SW1S 2/13/2003 502 65.84 0.05 0.19 13.95 
0090SW1S 5/13/2003 520 60.89 0.25 0.11 13.24 
0090SW1S 8/12/2003 520 65.79 0.54 0.29 16.24 
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0090SW1S 11/21/2003 430 66.41 1.7 0.18 15.18 
0090SW1S 2/10/2004 400 84.05 1.6 0.16 15.36 
0090SW1S 5/18/2004 470 72.16 0.36 0.21 15.42 
0090SW1S 8/10/2004 450 71.67 0.03 0.16 14 
0090SW1S 11/22/2004 450 73.3 0.69 0.18 15.95 
0090SW1S 2/15/2005 455 40.9 0.13 0.18 1.25 
0090SW1S 5/11/2005 390 63.34 0.06 0.2 11.7 
0090SW1S 8/19/2005 370 70.52 0.21 0.21 17.55 
0090SW1S 11/10/2005 600 114.9 0.07 0.23 14.29 
0090SW1S 2/14/2006 560 85.5 1.07 0.17 18.2 
0090SW1S 5/9/2006 400 88.33 0.02 0.16 12.41 
0090SW1S 8/9/2006 500 91.02 0.05 0.18 16.13 

0090SW2D 10/9/2001 580 137.12 0.11 0.66 24.46 
0090SW2D 11/26/2001 690 213.29 0.04 0.74 28.01 
0090SW2D 12/19/2001 . 660 175.85 0.5 0.68 . 24.99 
0090SW2D 1/15/2002 640 178.12 0.14 0.7 26.06 
0090SW2D 2/13/2002 600 116.05 0.08 0.59 21.27 
0090SW2D 3/14/2002 570 100.21 0.31 0.62 19.85 
0090SW2D 4/16/2002 530 75.43 0.04 0.57 15.6 
0090SW2D 5/22/2002 610 134.44 0.13 0.63 23;3 
0090SW2D 6/19/2002 560 88.6 0.02 0.56 16.48 
0090SW2D 7/18/2002 610 137.75 0.03 0.65 23.13 
0090SW2D 8/19/2002 610 130.2 0.04 0.57 25.17 
0090SW2D 9/18/2002 570 116.62 0.02 0.63 21.89 
0090SW2D 10/22/2002 591 123.62 0.31 0.59 20.31 
0090SW2D 11/19/2002 550 97.05 0.15 0.57 17.12 
0090SW2D 2/13/2003 608 165.22 0.03 0.63 6.53 
0090SW2D 5/13/2003 640 118.06 0.02 0.37 20.3 
0090SW2D 8/12/2003 530 79.66 0.21 0.89 18.89 
0090SW2D 11/21/2003 520 78.64 0.36 0.56 19.6 
0090SW2D 2/11/2004 470 69.32 0.07 0.57 15.54 
0090SW2D 5/18/2004 520 80.25 0.12 0.61 20.56 
0090SW2D 8/10/2004 520 68.95 0.09 0.55 17.19 
0090SW2D 11/22/2004 700 61.24 0.09 0.56 16.13 
0090SW2D 2/15/2005 482 64.1 0.07 0.53 1.06 

. 0090SW2D 5/11/2005 400 57.36 0.02 0.5 12.58 
0090SW2D 8/19/2005 410 61.68 0.02 0.52 18.08 
0090SW2D 11/10/2005 510 65.7 0.07 0.58 13.82 
0090SW2D 2/14/2006 490 40.11 0.02 0.57 19.15 
0090SW2D' 5/8/2006 470 46.28 0.02 0.59 12.23 
0090SW2D 8/8/2006 520 55.38 0.02 0.59 13.83 

0090SW2S 10/9/2001 460 79.13 0.02 0.76 13.47 
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0090SW2S 11/26/2001 460 77.81 0.02 0.8 12.94 . 
0090SW2S 12/19/2001 490 90.52 0.48 0.83 14 
0090SW2S 1/15/2002 530 121.07 0.09 0.84 18.26 
0090SW2S 2/13/2002 550 136.92 0.1 0.78 23.04 
0090SW2S 3/14/2002 640 151.94 0.09 0.85 24.64 
0090SW2S 4/16/2002 510 84.45 0.03 0.71 . 16.66 
0090SW2S 5/22/2002 500 91.98 0.1 0.68 18.01 
0090SW2S 6/19/2002 590 128.65 0.02 0.8 21.27 
0090SW2S 7/18/2002 560 117.43 0.4 0.8 21.18 
0090SW2S 8/19/2002 570 114.86 0.15 0.76 21.62 
0090SW2S 9/18/2002 560 126.26 0.02 0.89 19.98 
0090SW2S 10/22/2002 529 102.85 0.06 0.74 17.34 
0090SW2S 11/19/2002 584 140.85 0.12 0.85 20.48 
0090SW2S 2/13/2003 570 138.3 0.06 0.78 20.83 
0090SW2S 5/13/2003 630 142.43 0.04 0.54 22.6 
0090SW2S 8/12/2003 620 151.37 0.26 1.3 21.71 
0090SW2S 11/21/2003 590 119.46 0.54 0.77 25.6 
0090SW2S 2/11/2004 590 180.02 0.37 0.92 27.54 
0090SW2S 5/18/2004 540 138.15 0.09 0.84 23.4 
0090SW2S 8/10/2004 640 159.31 0.03 0.89 24.64 
0090SW2S 11/22/2004 650 170.49 0.66 0.96 30.13 
0090SW2S 2/15/2005 656 109.3 0.16 0.88 2.53 
0090SW2S 5/11/2005 630 165.43 0.1 0.85 24.64 
0090SW2S 8/19/2005 580 180.48 0.11 0.93 33.68 
0090SW2S 11/10/2005 610 104.1 0.07 0.87 25.13 
0090SW2S 2/14/2006 590 140.23 0.02 0.81 28.57 
0090SW2S 5/8/2006 610 154.37 0.02 0.91 24.99 
0090SW2S 8/8/2006 760 203.32 0.02 1.16 28.71 

0090SW3S 10/9/2001 1330 629.07 0.95 1.6 61.33 
0090SW3S 11/26/2001 1120 588.67 0.02 0.73 110.6 
0090SW3S 12/19/2001 1050 525.46 0.04 0.67 50.52 
0090SW3S 1/15/2002 890 401.1 0.02 0.55 37.93 
0090SW3S 2/13/2002 940 346.16 0.02 0.33 43.96 
0090SW3S 3/14/2002 900 364.21 0.02 0.42 41.48 
0090SW3S 4/16/2002 990 375.74 0.02 0.52 41.3 
0090SW3S 5/22/2002 900 293.16 0.07 0.78 36.72 
0090SW3S 6/19/2002 1030 353.32 0.06 1.2 35.1 
0090SW3S 7/18/2002 1090 375.63 0.25 1.2 32.48 
0090SW3S 8/19/2002 1020 329.51 0.31 1.3 38.29 
0090SW3S 9/18/2002 990 373.4 0.3 1.5 35.44 
0090SW3S 10/22/2002 1047 394.42 1.1 1.5 32.57 
0090SW3S 11/19/2002 998 341.41 1 1.5 28.6 
0090SW3S 2/13/2003 1520 686.65 1.4 2.6 24.01 
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0090SW3S 5/13/2003 1050 338.53 0.16 0.52 21.54 
0090SW3S 8/12/2003 1110 328.95 2.2 2 24.01 
0090SW3S 11/21/2003 1130 368.42 3.2 1.3 24.72 
0090SW3S 2/11/2004 1130 403.06 2.2 2.1 17.3 
0090SW3S 5/18/2004 1140 370.39 1.7 1.4 21.27 
0090SW3S 8/10/2004 1260 438.41 . 2.6 1.6 19.32 
0090SW3S 11/22/2004 1320 521.91 3.1 2.2 19.67 
0090SW3S 2/15/2005 1248 347 2.24 1.36 1.63 
0090SW3S 5/11/2005 1270 510.6 4.8 1.57 16.31 
0090SW3S 8/19/2005 980 475.12 2.74 1.42 20.74 
0090SW3S 11/10/2005 980 .263.6 0.07 1.52 13.58 
0090SW3S 2/14/2006 1120 383.73 1.02 1.31 18.98 
0090SW3S 5/8/2006 1160 457.25 0.79 1.26 18.26 
0090SW3S 8/8/2006 1090 410.44 0.02 1.53 18.08 
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'TO: 

FROM: 

COMPANY MEMORANDUM 

J. B. coyne DAT~ August 12, 1983 
D. G. McDona'ld 

K. D. Gastreich 

RE: Coal Refuse 

I have reviewed Lee Wohlwend's July 28, 1983 memo regarding' 
coal refuse disposal at Eagle #2. Based on normal refuse 
disposal procedures and the information outlined below, I 
believe there is a very high potential for pollution of a 
major aquifer used for public water supply. 

- The proposed refuse disposal lies immediately above 
the sand and gravel outwash of the Henry Formation 
which is a major shallow aquifer in that part of 
Illinois. Yields of 500 gpm or more are possible. 

- The area in question lies in an area designated as 
having a high ground water contamination potential 
because of the high hydraulic conductivity of the 
overlying unconsolidated material; shallow bedrock, 
and a high water tabl~. (U.S. Geological Survey, 1981). 

- Proposed gob areas No.3, No.4 and No.5 lie approximately 
2,0'00,1,500 and 1,400 feet respectively, updip of the 
Saline Valley Conservancy District water supply wells. 

- The refuse will be disposed of above or at the area' 
ground water table. 

All of the above information ~ndicates the potential for serious 
problems unless some type of i:'npermeable barrier is placed 
beneath the reftise to be disposed of. In addition, Allen 
Oertel, Illinois Department of Mines and Minerals Hydrologist, 
has experience and a special concern for the effects of this 
type of refuse disposal. Any t.ype of refuse disposal plan 
submitted to IDM&M would likely have to meet very strict anti 
pollution criteria particularly in an environmentally critical 
area such as this. 

PC00896 
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J. B. Coyne 
D. G. McDonald August 12, 1983 

I recommend that the Environrnentalservices Department work 
closely with Engineering to develop an acceptable plan for 
future refuse diSposal at Eagle #2. 

JUJ).~vA· 
Ie D. Gastreich 

KDG:ls 

cc: R. A. Hill 
s. L. Wohlwend 

PC00897 
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PEABODY COAL COMPANY 

:,.. ...... , i-· - •.• _' 
\, ... _. 

. . 5-'-' (..1'.1- ~(~ J .•... I ~ '/ 
, C 

.. ' ... ., 

.. :J / 

.1 

Fairview Helgl'llS. Illinois 62208 

Mailing Address: 

PO. Box 14495 

51. Louis. Missouri 63178 

(6i8) 398-7950 

February 6; 1987 

CERTIFIED LETTER # 118 020 422 

Illinois Environmental Protection Agency 
2200 Churchill Road 
Springfield, It 62706 

ATTN; Mr. Edwin C. Bakowski, P.E. 
Manager, Permit Section 
Mine Pollution Control Program 

Dear Mr. Bakowski: 

RECEIVED 
FEB;: 111987 

~~. E!I'.~RO~~!-.~E!!T,~~. !,,;"''"I''-~~::~! :I~~!:::'i" 
;,IARIOil r::':';:J; i.'-.. C~:':~: 

RE: Peabody Coal Company, Eagle No.2, Slurry Area No. 5 
(Log No. 2106-86) 

In response to the Agency's denial letter dated January 6, 1987 and 
our meeting in your office on February 3, 1987, the following infor
mation 'is provided per your request. 

1. The proposed plans for construction and operation of slurry 
area #5 has been provided to the agency. Pumping the fine 
grained coal slurry material onto the existing coarse refuse 
area will have a sealing effect, thus limiting potential 
leakage from the site. The coarse refuse tends to be more 
permeable and more variable than the coal slurrv. Plans cail 
for an excess of 20' of slurry to be deposited 1n slurry #5 
over the existing coarse refuse. The permeability of this 
mate=i.al has been determined to be 6.33 x 10-7 cm/sec. The 
combined effect of the slurry's low permeability and the 
thickness of the material will tend to limit downward water 
seepage. 

2. Operation of the production well (MW-19) is effectively serving 
as a hydraulic sink. The drawdown is most pronounced in the 
monitoring wells closest to the production well. Monitoring 
well #18 which is located 365 feet from the production well 
exhibited a drawdown of 3 feet due to th~.cone of depression 
created by the production well operation. Due to the small 
natural gradient found in the Henry aquifer the artificial 
gradient created by the production well is adequate to draw 
potential 'seepage from the distant refuse sites at Eagle #2. 
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Edwin C. Bakowski 
February 6, 1987 
Page 2 

3. ~ttached ar7 copies of recent g!~un.d~~ter qual~ty data requested 
~n our meet~ng on February 3, 1987. Some of the past samples 
obtained from our monitoring wells were not representative due 
to the inability to adequately pump the proper volume of water 
from the wells. With installation of permanent sampling pumps 
in wells MW-10, 11, 14, and 18, representative groundwater 
quality characterization and assessment is now possible. The 
attached data verifies our position in this matter. 

4. In response to Peabody's Permit Application No. 34 to IDM~ and 
the Department's subsequent request for additional information 
and "F'indings", we have in~t;§llled a number_.-Stf_a9_d;i..~Jonal ground
w~~.er well systems at our Eagle -No.2 .. facility to gather basic 
information and provide calibration for. our (Random Walk) model
ling study. Based on the above and in accordance with permit 
requirements, we intend to closely monitor groundwater quality 
and quantity, and continually assess the possible impacts (if 
any) of our operations on the Henry Formation aquifer and the_ 
Saline Valley Conservacy District Public Water Supply Wells. 
Future operation of the Production Well (MW-19) will be 
determined and based on future monitoring results and 
modelling efforts. 

We appreciate meeting the Agency, and look forward to receiving the 
Construction Authorization for Eagle No.2, Slurry Area No.5 as 
soon as possible. Meanwhile, should you have any questions, comments 
or require additional information, please feel free to contact me 
at 618/398-7950 at your convenien6e. 

Sincerely, 

8~ zJ· }vlc.C~ 
David G. McDonald (LSo{') 
Manager - Environmental 

DGM:cdh 

att. 



Electronic Filing - Received, Clerk's Office, April 11, 2011

Exhibit 9 



Electronic Filing - Received, Clerk's Office, April 11, 2011.",. ~ , , fo.!.~/" / .. ':' 
I ' 

';'uth. 

.. -. -. 

" 

t:o. ; 71 'i(';-c,'j , 
_ ,4075-J4 .. 

, ' 2QC~-e~, 

" , . 4C27-c4 
.. ,J 

~ 

,.: .. , Appl.~ tto. :. 21 uc.-iJc·, 
' , .. .. 

, .'. " "~D ruiry 27, l:;b 7 
. "':",' . 

'v·, 
. ':! 

. '..' ~ ~ .' .. -
;'1 

PeclOOC::y, C.oClI Curl;pa OJ' 
Pos~ Gfffce aux 14495 

.. ,..;, 

St., Lou1 s, hi tS,CoiJr1 .. :11 7i!, 

7Gh-di, 4(;tU-M, 
4C,t3u-l4, 4Cl C.-iA, 
200\'-(;0, 20S":.ijc.;, 
40!;O-(J4, 210" ... iHl 

llld-87 

:A:lTi;toring \fen ~il(UltJes ioC.ll.ic1in~ ad'Jitioniai I',el t~ ~n~ perr.~~nt::nt sulJr.:l:!rs,ible 
;;I.OI'IP~ eirc t't::ill~f'lilC.E •• li(;r.Y:i;tol 'nst.lli",tl'.ill ut w.,';;g;: capacltJ ~roulHl \'14ter 
\::€li 1'.0. :,;W-I~. i-iel'i t1J-l~ ser"ves to suppij 1!IJI.CIJP tiater to tile slurry;:' 
clrcui-c anu to Term a com: \iT ce,presslull ifJ'ilCtl iflterc~pts le!f.:tiote Leroretnc, 
J~aciicitd leaves +j:e pl::rntit .ire ... rlell nl-l~ ist:.e ictn'e £jro~nCt:~ter. :~: 
CuotClliltnatfotl con~rol systetn fer thh i.line. ' ' 

f-..':i.lilaorn;.ent, and;-cclarndticllur rcfl!!(: oreQ. ;;0. 'f) stan 0,='111 i1cc~rcance"w1th 
plans "!no specifiC:QtlullS sulJmittcIJ In appiicatloliS :/i'th 1o~r,ulnter's 210o'-ij:6, 
ami Hl~,-a7~' , , 

. ~ .. 
An Condition-S1.fl ~i1e or1gina1' f.uttionzatiult to COr.~tl.,'Cl: are incOI"pl'rate~':in 
,cr-is $upplemun~a1 Author;zaticn unles!I specificd1'i.:: delete'c or I"t!yisf:u ' 
hert~iil. .' : ", ,', 

':".:' 

',' 

;.. '" . .... , , 
," ',. ~"" '. 

, .. ~ 
" ; . 

. ; " 

.,- ',~.' 

\" :" 
,~ . .:. . 



Electronic Filing - Received, Clerk's Office, April 11, 2011
. , - 'J. Jt # ;;'.1 -.. •• ::,,-... Z ~~~.:~ , .. ,. 'J~' ":':'".1 ,.' . "';::' . -; . . t!"' . 

. '., -,' , ~~. .~. .:~~~::,\:.~ 
~.:-;:"j~ .• ,.~; . .' . ..... 

, .",' .·.r ' .. ~ , . " ,- "':" ~.-.: .. ·.(:~1;d< "i.f ,:. 
_ •.. : l .. _.~ ~ I., .J""_~ • _'" '" ,.. • • ., - •• " - •• _ *' • .. .. ~. "L 1t-..... . .. 

4 • .t'f. . ~ ... -. ;,..' - -'" 

.~." '. 

, . ". "9,f,:: , . .' . .-,' . . ,: ~ ~';.:4::;~~ :.;,',. ~.'. 
~.. . .. I~' S SuppJ:en_ta ~.:Authorl :c1t1.~n .1.:?-. l S,5UEf.b. s:ub~~t to tho .. io:.llowi.rig -- ~:::1~~~'·~!l~:nr4"!-:;")!. 
t ',: .'. Con~1 t1on{ ~).& ~f such Cond{tl0n('~i reQu 1 r~( S J acc.i t.1onal "cr .. re~1sed .1!!~: ~:'.:; ::,<;- :':::. 
,.':. :.:_ .. faclHtfes ..... appr.oprla..~ .. engt.neer1nS J'ian dccucoonts r..ust'be suurntted ~~t:$"; ~~~"''::;~' " 
"':' .. AgE! ncY.J0r. N!~1 ~~ anc appro'la; to SEtCu~~fssaarlCe,. of it Supp 1 ementa 1 .. ·:lj£ .. :t~ ~:.~ ,~.~::-:. , F·<>: Authonzat1on·to Constn.:ct '. '.: ";, -., ' ..... "'~~~"':~':;'~>: '. l' . . ..... : ; ... ' .. ;:. -....' '.;J' .. " : ~ ':.:- ~.:. :-:-~jtZ£:~:':;;'.:~ ~ .. 
. . 1-. :MW-: 19: S_!!~·l1.·. ~ot be a~~n<!unei.i or i nilct1 ~a teu· ~ :thou~ appro.~~l .f~~~\~Yt~~k~'~1::·?.~. 
1'::: ". Agency_. ~uc~ 4ppro~~1 sl1c::l1 Le :1rantt:!! only ~nen ·it. tl~S oeen:d~$~rat.~~:.~:.;'i.~·\.:.: '" 
...• . ,that pumplng the we If 1 S no lOMer necessary. for ground. water .. (.t;,,":~~~::~".lr~,/::·,,;;·;;,; . :.:~;., .' 1 1 1 ,." , . . ,' .. ,'. # ,' • ., 1~_"''!f.''·-'~:;~I'' ·4 .. ·~_~ . ;: '. ,.':," ,. . contain nat on contro • ". . ' .. : ...... ~ ..... <$'fi£..:..;;: . .l ,.~" ':-j .'\. .... 

:'.' .. :~. RD :r~1.bzt;9~6~7· . .. .,':.~. :;:~~$i.:~~r~i~\;:~~~:·~: 

';. .' 

.. ~. 

*", " • 

, .. .. 

.' 

.. 

. ' 

J.. . .. 
. . ' 

.... ~'. 

.-

. .. 

. . ' ~', .. 
;~. "'''''t ..;. 

. c .~;.,,~.. • " : ;'." • 

_ • -~~ ::_ ... ~..J:'. 
..... ?~.: ~. '.' ~ 

.. 
',:".- :..~ .. ,...~., .. , -' 

'., . .. ' ..... 
"~:.' ~;":;:1 :-'". '. 

.' . -. 
. -"-- ... :-,' 

;;, ~: .... -': 

... 
":" .' 

~ ~ ::": ". I 

• ,". .' • .,. __ .... 1 • .;<' ~ 

,; . 
. ,.,.:::" ~ 

. ' . . ~ . .:.i: :!'-' ';: 

.. , 
" 

... 

... 



Electronic Filing - Received, Clerk's Office, April 11, 2011

Exhibit 10 



Electronic Filing - Received, Clerk's Office, April 11, 2011

RF~~;VEn 
. AUG 25 1992 

~. ,; s ter.:tf: ":"1ssued in accor1c:nce w;th tne III i~o1s Environi1!?nta I ?rotecti ";1": i~.-::' 
1·j70.· 'tn~ T1tle:'35, Subtitle ~~: Water Pollut1oll ana :>u::title D: ;·:ine Relater 

.;11...::10n Regu1atior.~ ~t1op1';ec :'}urSU-3.nt thereto by th~ Illiti"';~ :':viron.'1lental 
~ ro:-=ct1cn'Act. THE SiAHGA!K COf.0lTIONS OF ISZUA,iCE I:~(;!:~T!:D l.d TEt: ATTACH;·:':;';; '" 
-. T.' :.--: :IT (P~·.·'.~ 1 a) ""JI;:T "" .. !:'_ ':"~PI TI;;-· 'ITTL: I". ='~I I •• , ,. I ·-.t'.,. r.-1·.'~P.I.S ,.. .. 1\:, ... : 

.... • t. h .... t. . I..... • ~ ••• , ... _:.J 1:_ r. I~ I .... __ .. . • _........ ~ 

~.<:ri~/dZ3r,59 / .... '"' .... v .;; ;~.;91ClIi.::l .;fnce . 
ri~oartr'!nt c~ ~~ir.c:ra 1:~ 

IL 532.0539 
• - - ........ ft _.. t .. I.'" 



Electronic Filing - Received, Clerk's Office, April 11, 2011

Exhibit 11 



Electronic Filing - Received, Clerk's Office, April 11, 2011

217/785-0748 

52rlne..Co-~""'eVQtlle!j GpYloD,,=>+ «-)S 
/b55300 

Peabody COIl c.pan:, -- Eagle 10. 2 UlKterground (Gtnat1. ~l - IEPA 
Log 14027-84-84-~·1 134 (1e¥1sed) .. ... 

PeaboltY toel C .... ., 
P.O. lox 255 
Carr fer Mills •. Il 62917 

Geptle111U: 

(J! +J (? ~ S- t;,/I.3/e4 

We recetyed ,.,ur applicatt. f01'" Perm1t Md support1 .. 1.' .... "t_ 
concerning tl1e ahove referenced project Oft Aprl1 23. 1984. Ttlis 
application has beea reY1entd bl the Penlft Sect1. Steff~ .., .basH ul*t 
that revtew, the following items are offered for J'OifrC8ftS1cterltiOll and 
appropriate act1on: 

1. The fac:111ty 15 located ibowe tbe ifeDrl foraat1OR. Dis is. thfck 
(EO-80ft) aqtl1fer 8"rl.1~ by & tMa lfi)'W of loess. lule 35 nl. 
Admin. Code 40S.1Of(d) requ.fres special prOY1siOM to protect .quffer 
recJ;~r~ oree.,. 1 f refllSe(l d1spasal is be11lS plunecl fft ~dt... 1lle 
following info·rIIilt1cm and/or clar'f1cd-tOA is neecled 1:0 deam_ '1 f 
adeq»ate protec'C.top will be provided .. 

A. InfonDIt10D regara18g 8Ct&lal and poteat1.1 dr_downs caused by 
the Saltne Velley Coasenanc, District wells since they beCame 
operation,\. This 1afontllt'_ should be use4 1. det.ers1Ding the 
imp~tt of the EXis'C.iRg and prGposed disposal si\es •. 

B. urc1ts'do\tn 1nfon&8t1on OIl tile .. ter wells at the 111M should be 
provided. Effects 01'1 tt.e water table when. efter clos"Te. the" 
\lells are RC hmger 18 use should elso be prOY1dec.l. Dati OR the 
quality of tJ'lese .ells should also be pro.tOed. S-ples of 
leachote ~pld betaken tmmedi.tel, below the extst139 disposal 
&reiS to '::ccl.:t'ately determine 1ts queltt;y. 

C. A poteflt1cmetrie _p of the aquifer Uiould be developed to 
iSlo1cilte tt;~ stu speelftc flow patte-rltS 1"0 should be in<:1uded 
to evaluate the proposed disposal $1~5~ 

i:. Tt.e IiIOfIftoring water qt;al1t,y data s&f.-1tted fOt" MW-l ahd fo1W-9 
s.ftl*S potenttal COfltarlin~t1on ~'ft the seoe"al water quill1t.,y 
:;t.ar.darc:ls for total d1ssote',ea solids and potefitfal 
contam1nat1on above public ~ter supplies Wtter qualitY 
$tanoaros for manganese. sul fates and total d1$soh-ed solids. 
~ fact ,tNt r.o s.tihstar.t1&teci problems bave been experienced in 
t~ ~~t is not ju::.t1f1cat1on ta'1at AO future proble11S cube 

' . . ; .', 
.;; 
:~:: 

'~ 
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expectett.11le ases IlUSt be evalueted tD ,"",iet peteDt1al 
. effects .. tM overan ~ter .. 11t;r and the qaal1t.J et 
tIae iotaes Gftae ".1yate aftCI pub1 fc sappl ta. Public water 
suppl,standitnls _5t be ., at Ue point taf wttb4r_l. 

£. Measures to pruent further coat&1l1l18.tt.,. Iftd 1rtae4111 ac:tiea 
plan should be preiJ1ded ff an1t»r1os shcMs "..,ut1Gft IINSCU"eS 
., not be ..niPs. 

2. The cross-section, of tile ,roposed disposal area. should sMIt depdts 
of e.KaV'6tioR, the proposed -,lay Itl_eta &nd the dep1:h cf the 
Aqu1fer. 

3. The ~r.ul tc des19M of the -.ate~up· lat ... a14 ~ "....ted "
detef'lrine tf the DUtfal1 will qRlif1 for 'tile exeapttoa .f 30 111. 
AdrD1n. Code 406.106(b). 

4. As you should be _11 aware. the pendtA9 t"Ule re.arding .. exemptt. 
from Wiater qal tv ~tu"'rds conta1as preSUlapthe levels for 
chlor1de5 and sulfates. Assuming Ute rule wtn M &dopted .... " .JU1, 1. 
19M. est.imates fen" concentTatiORS of chloride$, fit the discharges 
should be proyidea "hmg stith ., addtt10Hl inforatf. which ,"11 
be requ1r'~ by that Rule. ~-eB a40pWCf. 

Pleese be adY1sett that ... y openiAg~ reopet!irtg:» ab6.ft~t'f or oper.~1on 
of a ilTrte or 1l1lJe refuse area wftt<out fb·st obtahJtAg the reqafred 
pe,.its fran tMs Ageflcy would be a 91014ttOll of Stete law. Altbollgb 
this I\gertC.,Y .~CCEPts the- applic;atior. toni su1.altted thro..gn the Illinois 
Oe~rtment ofM1fteS and Minerals as an appliCltlDR for & m1n1n9 pent1t 
unGer SUbtitle t1~ th-ilpt.er 1. ert1tled ·r'~ine Related Vater Pollutlon-. 
separAte perarlu are >'isslred. ApPT'O'l81 of the appl ieation by tile 
r.tepartant of M'i Res aUG r~i he..-a 1 $ 1$ i It no way tG be CGftsi dered approval 
by this Agfmc.y. 

The Agency t1'11l1 be pleased to re-evaluate your pel1B1t application on 
rfrce1pt of l'Our tJritten ~quest and the neeess • .., infGrattoa and 
doCtDent.6tion to correct or clarify tile deficiencies notecl lIxJye. If 
tMs application 1$ t-eing used Jo1ntly as In eppl1,.t.iQ8 for a Depar1:ment 
of ftlnes iDc! n1aera1s foi1n1ng Perra1t 6nd an Illinois EPA MiniftgPer-.it. we 
suggest that ttle above inforll&tton b~ $Ubliittee threugh the Departlleftt of 
Mines and l4iAerals as a modification of the appHcuton. If you choose 
to submit tile 1nforaatie>r. c.11rectiy to the Age>rq. please suLD1t two (2) 
c;opies of the response and J~fer to the log numbers ROted 1n tl'Ie above 
scbject heading. > 
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Sbould ,you haft Ill.)' questioas or c; .... ts reprcUftj the above, or aee4 
.,.".dcUt1G11111 fafo .... t1oa COhCera1rtt Agefrt;y requ1ruents. ,lease cOlltaCt 
.. at the aboYe tel epbORe fttIIbtr and address. 

Siacerel,. 
//JI """"'" /.. A /:-;;r /.' 
~ ./ ;';:;-:.,,:: -1 :>1,' ...... 

[*1 .. C .. lat_ski 
Acting Ma .... er t 'enD1 t SecUoa 
Mine Pol1ut.ion torJtrol Program 

, £tB:st:1178G/6-8 

c:c:~ Regional Offlce 
Departlleftt of Mines and Minerals 
D1I. P .W.s. 

":" 
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PEABODY 
ILLINOis DIVISION 

#50 JEROME LANE • FAIRVIEW HEIGHTS.IL 62206 

TELEPHONE (618) 39&79!O 

MAILING ADDRESS: 

P.O .. BOX t 4495 

ST. LOUIS. MO 63178 

October 16, 1984 

RECEIVED 
OCT 16 1984 

MINE POLLUTION 
CONTROl: PROGRAM 

Illinois Environmental·Protection Agency 
2200 Churchill Road 
Springfield, . Illinois 62706 

Dear Sirs: 

RE: Eagle No.2 U/G Mine, IEPA Letter of June 12, 1984 

The following i's submitted in response to the Agency" s concerns 
identified by letter dated June l~, 1984: 

I. Though th. Henry Formation acquifer is thickr the strata 
overlaying same is variable. Specific to Slurry Area No.3, 
we have found an average of 4.5 feet o~8more or

9
a blanket 

with permeabilities in the range of 10 to 10- cm/sec. 
" 

l.A 

. , .' 

loB 

In general, drilling information for the Eagle 2 Underground 
area indicates that the Henry Formation is immediately·over
lain by a clay layer with a thickness of several feet. 
Various other soil types overlie the subject clay layer •. 

Actual drawdown information has been recently obtained 
from the. Saline'Valley Conservancy District (SVCD) wells 
for the period of November 1983 to September 1984 •. These 
data are shown in Exhibit I. Potential'drawdown predictions 
are an integral part .of o,ngoing and future modeling efforts. 

MW-9 is the only production well closely located to' both 
the SVCD wells and the refuse disposal sites. This 
particular well is sealed and is not equipped with any 
means fot water level measurement. Water quality data 
for MW-9 and all currently monitored water quality wells 
at Eagle *2 are .included in Exhibit *2·. 

·Modeling of Slurry #3 included the effects of post mining 
shutdown of MW-9. All future modeling efforts will also. 
address this condition. New monitoring wells which will 
allow the investigatioh of water quality immediately b.low 
the existing coarse refu.e disposal site have just recently 
been established. Samples from these wells will·be analyzed 

./ 
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October 16, 1984 

, Illinois Environ.Protection Agency 
Springfield, IL, 

and reported in accordance with the Illinois Mines and 
Minerals approved ground water ,monitoring program for this 
facility. Additionally, existing gob and slurry leachate 
testing has been completed and is attached as Exhibit No.3. 
This data indicates leachate water quality compares favor
ably with IEPA Geperal Use Water Quality Standards. 

1.C 
Previous potentiometric mapping efforts are currently being 
reviewed and expanded. Due to a recent discovery of an 

,elevation error, verification of all well elevations is 
currently underway. On completion of these activities, 
a more accurate assessment of site'specific flow patterns 
will be possible. Nonetheless, existing information 
preliminarily indicates a rather "flat" ground water level 
condition in the Eagle No.2 area . 

l.D 
The Department of Mines & Minerals.has required exten&ive 
modification (i.e., new well installation'and modeling) 
in the proposed ground water monitoring program for Eagle 
No.2 facility. Specifically, three additional wells 
MW-12, 13 and 14 have been installed and nionitoring 
initiated.. Further, initial modeling has been performed 
to determine pontential effects of Slurry No.3. Re~ults 
indicate no potential adverse impact will result from 
operation of Slurry #3. 

Peabody is in theprocess of assessing the overall impact. 
on the ground water impact of the Eagle NO.2 refuse disposal 
operation on the SVCD well system. 

I.E 
Peabody is currently operating an extensive hydrologic 
monitoring program at our, Eagle No.2 facility.' Data will 
be ,reviewed to assess potential ground water impacts 
should they. occur. To date only wells MW~l'and ~frl-9 
exhibit localized·mineralization. ShOuld the monitoring 
wells or the modeling efforts indicate a potential adverse 
impact on the public water supply adjacent to the permit 
boundary, the first line of action would be off-permit 
monitoring. This action would be implemented only if the 
monitoring prqgram does not completely satisfy the infor
mational needs for. assessment of potential adverse gr·ound 
water impacts. The placement of off-permit monitoring wells 
will bedeterlnined by existing monitoring well information 
and accessibility of new monitoring well locations off' the 
permit area .. 
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-3- October 16, 1984 

Illinois Environ. Protection Agency 
Springfield, IL 

If potential adverse ground water impacts are verified by 
off-permi~ monitoring, then furtner remedial measures may 
be undertaken. Such measures may include pump-back supply 
wfells, grout curtains, alternate disposal techniques or 
other feasible alternatives. 

2. Soil sampling of Slurry No.3 are'a: indica:tes that a clay' 
layer of an average thickness of 4.5 feet immediately 
overlies the Henry Formation. Lab tests indicate that 
the perrneabili~~es of ~~is"layer is very low; values 
ranged from 10 to 10 cm/sec. During construction 
of Slurry No.3, this clay blanket was left intact for 
protection of . tne aquifer' and water retention purposes. 
Slurry will not be in direct contact with the Henry 
Formation in the Slurry f3.area. Future refuse disposal 
m~thods will also include maintaining ~he integrity of the. 
clay layer overlying the.Henry Formation. . 

3. There is' no' discharge from the Itmake-up". lake. Dis'charge 
TOOl emanates from the "freshwater" lake of which there 
has been no discharge under the cur,rent NPDES permit . 

.4. Estimates with respect to chloride concentrations in our 
discharges shall .be forthcoming in accordance with revised 
regulations, Part 406. 

It is antici'pated th.at appropriate Agency authorizations will 
be forthcoming in response to the above information and presentation 
made to Agency representatives this date. 

Sincerely, 

(d'd.eq.c~-I 
Manager - Environmental 

DGM: Is. 
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Antici ated Infiltration Losses into Hen E C'E I V E' D 
~~,~B~en~e~a~t~h~S~l~u~r~ry~7.U~3~Se~t~t~l~i~n~g~P~o~n~d~,~E~a~g~l~e~~~~~r , . 

OCT 161984 if-J7 
BACKGROUND/SITUATION MINE POLLUTION 

CONTROl.: PROGRAM 
In June 1984 the design of the third slurry disposal pond for Eagle #2 prep plant 
had been completed and a contract let, to begin its construction. At that point 
IDMM questioned the potential for contamination of the Henry Formation by the 
newly proposed slurry pond, especially in view of recent completion of public 
water supplY,district wells nearby. 

Pre-design exploration and testing had been undertaken the year before-beneath 
the proposed dam embankments and in the interior area between. The la~tert being 
only to characterize potential borrow materials. That work, coupled with previous 
experience in the area, had indicated the probable presence of protective clay 
layers of significant impermeability, extent and thickne'ss overlying the gray 
~ands of the aquifer below. That work, while adequate for showing an impoundment 
of, this size, low hazard potential and relatively short useful lite would "hold 
water", was not able to answer the newly raised question of specific'quanti.ties 
anticipated. 

All available (additional) information from that pre-design work was then pre
sented to Department personnel-specifically, the indications and nature of the 
clay layers and area observation well-data. Department personnel 'recognized the 
primordial and imminent need to begin construction. Since the complete type, 
extent and elevation of eventual pond bottom materials would not be known until 
the embankments were built, approval for construction only was given. The 
Company agreed to undertake additional work to establish representative in
filtration rates at four locations up the length of the proposed impoundment. 
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METHODOLOGY USED AND 
REASONS FOR.CHANGE 

The Company originally proposed using SOme type of field infiltration test, pro
cedure upon determination of and final exposure of the pond bottom material. As 
construction progressed quite a few factors became apparent which militated 
against the originally proposed field testing approach. 

Rain and equipment problems delayed construction pr.ogress to the point that a 
contract extension of time for completion became necessary. In an effort to get 
something going, drilling and sampling was begun to at least identify material 
thickness and type. Four locations were chosen (P-l, P-2~ P-3 and P-4). They 
","ere located: 

a). To gain an area-wide perspective, rather than just along a 
single cross section, since only 3 major SCS soil types 

. would be involved and not 4; and 

b) To concentrate more of the effort in the middle soil'type 
(principal borrow area) where expected depth of water 
would be greatest and ·clay liner thinnest over the gray 
sands of t,he Henry Formation aquifer. 

Second, a review of various procedures for field permeability testing (1,··2) 
revealed that at least several months additio{l.al time would be necessary·for 
very i~peroeable soils, like the clays covering the majority of the pond 
~ottom, to yield significantly accurate steady flow conditions. Further, the 
air-entry permeameter anq. double ring infiltrometer with tensiometers wouldn't 
~ork in already satUrated conditions. Considering the relatively non-toxic nature 
of the infiltrant water, short time available and nature of the clays, the more 
traditional, broadly used and currently standard ap'proach of laboratory permea
bility testing .of undisturbed field samples would have to be relied upOn. 

Th~rd and perhaps most :important~ the drilling specifically hole P-1B, ~dicated 
that the Gray/Black clays might not extend, be as thick and/or be exposed over 
the full pond bottom after borrowing or be beneath the more sandy materials of 
the hillside forming the shallower, south end of the pond. It was then realized 
that hillside area was probably going to be relatively more of a heavy hitter 
than the rest of the larger pond area known to be clay covered. Rapid additional . 
drilling, sampling and lab testing of hillside materials was thus indicated as 
the most judicious deployment of the limited resources and time left. ' 

r.~e additional drilling included new holes (ie. locations, P-) as well as extension 
of shallower pre-design holes (ES-). The additional work on the hillside revealed 
surprising, complicated arid variable conditions. Not the least of which wps the 
presence of previously unknown, protruding, shallow bedrock outcroppings~ 

(,n': . 

r..e ~ethodology finally settled on then included rotary drilling sud sampling 
using auger, mud with drag and roller bits, pushed split spoon and 3" diameter 
thin-wall tubes. The last were used to obtain the undisturbed samples for, lab
oratory peroeability testing. The permeability testing was performed by an ~utside 
laboratory, Holcomb Foundation Engineering Company Inc. of Carbondale, Illinois, 
~"hich has previously done such work for other companies waste disposal sites. 
Constant head, standard ASTM testing procedures were used. Calculation of an
ticipated ?o:ld botten infiltration rates were then performed in the manner des
cribed by Bouwer (3). 



Electronic Filing - Received, Clerk's Office, April 11, 2011

SAMPLE CALCULATION AND 
.DISCUSSION OF RESULTS 

The infiltrathn. quantities 'Were computed in the manner described by Bonwer, 
as previously stated. Based on the additional site investigation work p lab 
test results and visual (post-construction) indications, the pond bottom was 
divided into 11 characteristic sub-areas (see Figure of same title). 

The gray sana of the Henry Formation aquifer ben·eath the bulk of the site 
tend to run ~ about elevation 350 to 351. Previous experience indicated 
that the natur.U. ground'Water table tended to usually rUll at least at that 
level or higher. beneath the site of Slurry g3. It was reasonable to so 
assume for c~ation purposes, especially since some localized mounding 
may occur af-ter the pond is put on line. The remaining e.arth lining above 
the aquifer ~ assumed saturated and flow vertically downward (ignoring 
divergence DeEr pond edges and any horizontal differences as Don-assessible, 

-too variable ar insignificant) and similarly for the immediate s_rata below._ 
Under those ~tions the Darcy velocity and hydraulic conductivity are 
then equal; aI: steady flow conditions .the flow rate through the liner can 
be calculated ~te simply as . 

Vi - Kc Hw + Lc - hi 
Lc 

where: Vi - seepage or infiltration rate 
Bw - 'Water depth above liner 
Kc - saturated hydraulic conductivity of 

earth lining 
Lc - thickness of ear.th lining 
hi - pressure head of water at bottom 

of liner 

Sub-area #1 was' a good example of where the above equation was applied. Drilling 
(P-4) and post-construction elevations indicated that the area was covered with 
a Gray clay of permeability, 5.13 x 10-9 cm/sec, and thickness of 4.4 ft. ~s in 
all compu tat icms the normal operating pool elevation of 369.4 was used in figur
ing the depthcf water above the earth lining. Thus 

Vi -5.13 x 10-5 (60x6Ox24) (14.2'+ 4.4' + 0) 
(12 x 2.54) 4.4' 

- 6.15 x 10-5 FT/DAY (l'x l'x 7.48 ga1/cu ft) 

- 4.60 x 10-4 GAL/DAY per sq ft of p( ,-; bottom 



Electronic Filing - Received, Clerk's Office, April 11, 2011

Where two different, identifiable strata comprised the remaining earth cover 
over the aquifer, the following equation was used. It was obtained by applying 
Darcy's equation to the vertical flow from the top surface of the upper layer 
(L )to the bottom of the lower layer (L ), taking the average vertical hy
driulic conductivity of the ,two layers a~ (L + L )/(L K + L K ). If the 
upper layer itself consists of a number of hgrizodtal ra§ers 5ft thicknesses 
Ll , L2,··· Ln with hydraulic conductivities of IS. , IS, ... K , then Kt of the 
entire packet. of upper layers could be calculated as the ~rmonic mean 
(L]:+ L2+ .. ·+ Ln)/(Ll~+ L2K2+···+'LnKn)· 

L K + L 'K c t t c 

where: K ~ saturated hydraulic conductivity of 
t the upper layer 

L = thickness of upper layer 
Kt = saturated hydraulic conductivity of 

c the lower layer 
L = thickness of the lower layer c 

Sub-area #4 was an example of where the two layer system was applicable~ Drilling 
(ES-9A) indicated a Yellow Brown clayey sand at 354.4 (2.0' thick) ,over a sandy 
clay at 352.4 (1.2' thick). That two layer· system was ly1ng over 3.4' of aquifer 
sands and gravelly clay over a shallow (347.8) hillside sandstone bedrock 
outcrop. It should be explained further,that 12' of silty sands and, clayey sands 
still remain over the previously described materials" as the actual final 
surface after construction. Those near surface deposits were ignored however 
in the calculations. They were variously either too permeable to be of signi
ficance or too ill-defined to be conservatively ~elied upon. The c9mputation for 
infiltration thus became 

v = i 
4. 74xlO-8x8. 50xlO-7 (60x60x24) (15.0 '+1. 2 '+2. 0 t )xl2x2. 54 

(12x2.54) 36.6(8.5xlO-') + 6l.0(4.74xlO-8) 

= 186 x 10-5 FT/DAY 

where: B - 369.4 - 354.4 - 15.0' w Lt = 2.0' (61.0 em) 

~: : ~:~~X~~;:6c~~)ec 
K = 4.74xlO em/sec 
h~ = 0 (water table at base of ""lay liner) 
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The results of the permeapility tests and anticipated infiltration rates are 
shown in the attached Tables. An as-built drawing of the Slurry 03 impound
ment is also included. 

As the table shows, the most likely estimate of anticipated initial infiltration 
fo~ the pond at full (ie. normal) pool comes to approximately 42,000 gal/day. 

Drilling in several sub-areas along the intruding part of the hillside did not 
hit the the Henry Formation sands. In those areas black or gray clay overlies 
a shallow bedrock of black and/or gray shales or claystone. It can also be seen 
on the table, that the large majority of the pond bottom, covered by clay, 
contributes ,little to the total anticipated infiltration, less than 12%. As 
previously suspected, the sandy sub~areas along the hillside, where neither 
clay nor shallow bedrock were encountered, contr.ibute most to the anticipated 
pond leakage - over 85%. 

60nsidering the variability of site conditions and complexity of stratigraphy 
normally expected along buried outcrops, it would not be surprising to see some
what larger infiltration amounts than were indicated by the c~ulations.For 
whatever it is worth to temper interpretation of the results of this effort, 
the following might apply (strictly on a personal judgement basis): 

90% chance 

50% chance 

20% chance 

42,000 ga,l/day 

84;000 gal/day 

168,000 gal/day 

o~ a probable, weighted-average, upper-bound value of 113,400 gal/day. 

It might be appropriate to note here that the two layer and multiple, upper 
layer equations previously described were actually, originally derived for 
a case of tailings overlying a clay liner. That case, slurry having been 
placed in the pond, was not 'specifically cranked for the numbers presented' 
in this investigation. It should be evident however that the very sub-areas, 
which will permit the most seepage initially; will also be the areas also 
likely to receive the most fine-grained, least permeable slurry deposits 
once discharge into the pond has begun. The permeability of those deposits 
could be expected to approach 8 or 10 xlO-6 em/sec or less (see ref. 4). 
Where such deposits are of some thickness and are underlain by the more 
sandy hillside 'materials, a consequent and signi:ficant reduction in seepage 
flows will probably be realized. 

Lastly, the final configuration .and depth of the borrow area were such that 
the fine coal refuse, to be disposed of therei.n,..will no.t be in direct contact 
with the gray sands of the Henry Formation aquifer anywhere on the site. 
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S1' RESUI.l'S ---

liMII'l.E n:smo -"-----
4"-10" 

4"-10" 

2"-8" 

7"-12" 

0"-6" 

lIe) 6"-11" 

") 

2"-8" 

lets 3"-10" 

4"-8" 

2"-18" 

a 

UNJT WE I GIlT NOISTURF. """fER PERMEAIHI.ITY 
~CF)_ SATURATlON(l) (CH./SEC) 

112, ':I 17.4 2.94 x ]0-5 

ll6.7 15.2 2.87 x W- 5 

75.8 48.6 9,69 x ]11-9 

112.6 19.1 4.74 x 10-8 

80.5" 37.6 " 9 1.07 x ]0- . 

-----------------No Te:; tlll~ Requ i red- - --_. 

-----------------No Testing Required------. 

--------------~--No Testing Requlred------" 

-----------------No Testing 

100.4 

100.4 

103.3 

122.4 

107.,5 

27 .5 

27.0 

21.7 

H.4 
23.9 

Requfred-------

5.27 x 10-9 

4.98 x 10-9 

1.36 x 10-8 

8.46 x 10-6 

8.,50 x 10-7 

LIQUID PLASTIC PLASTIClfY % PASSING 
LIHIT(%) LIHIT(%) INDEX 1200 SIEVE 

14.1 14.1 0 50.4 

(See Enclosed Sieve Analysis) 28.0 

49 24 25 83.1 
18 11 7 45.1 

48 22 26 82.7 

-------------------------------------------

36 18 18 91.5 

-------------------------------------------

-------------------------------------------
-----------------------------------~-------
49 

41 

29 

19 

20 

20 

17 

13 

13 

10 

29 

24 

16" 

6 

10 

89.2 

74.0 

62.3 

31.4 

36.2 
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TABLE OF 

INITIAL INFILTRATION BY SUB-AREAS 

SUB AREA DARCY VELOCITY BOTTOM 
iJ VERTICAL INFILTRATION RATE SURFACE 

(FT/DAY) ( GAL71/17DAY) (ACRE~ 
1 6.15xl0-5 0.000460 7.2 

2 68.2x10-5 0.00510 16.2 

3 40.3x10-5 0.00301 3.4 

4 186xl0-5 .0.0139 1.7 

·5 6360x10-5 0.476 1.2 

6* 0.8 

7* 0.7 

8* 0.7 

9* 1.0 

10 80.3xl0-S 0.00601 2.4 

11 3006xl0-5 0.225 1.1 

TOTAL AREA** 36.4 

~ SAY 

*Dril1ing Hit Clay Over Shallow Bedrock Outcrop 

**t,'ithin Toe-Of-Inside-Slope Of Levees 

INFILTRATION 
(GAL7DAY) 

144 

3600 

446 

1030 

24.900 

628 

10,800 

41.548 

42 ,000 
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_ .. __ ._. __ ._-----------------:-----------

SLURRY II) HYDROLOGIC INFORMATION 

, ' 

In order to assess the possible impacts of Slurry 113 upon the litroundwater of 
the area the following approach was taken. First, the infiltration rate through 
the bottom of Slurry #3 was taken as 42,000 gpd. This rate is based upon the 
slurry impoundment being at design pool elevation with no allowances made for 
the self-sealing effect of the slurry or the effects of the slurry solids upon 
the calculated permeability of the impoundment. Since analyses of the current 
Eagle #2 slurry indicate that 62%-74% of the slurry fines are in the - 325 mesh 
size range, these effects should be significant. Therefore, the 42,000 gpd in
filtration rate or leakage volume is probably conservative on the high side of 
what would be actually experienced. 

Next, the water quality of the leakage volume was assumed to be identical to 
that of the slurry process water. Specifically, total dissolved solids were 
'taken as 1555 mg/t, sulfates and chlorides levels of 708 mg/! and 281 mg/! 
~espectively were also ,used. ~ 

Finally, with the leakage volume and water quality determtned as described, the 
Random Walk Solute Transport Model was utilized to assess the'impact of Slurry 
#3 upon the water quality of the Saline Valley Wells. Four scenarios were simu
lated. First, Slurry #3 was given a four year life with well MW-9 operating and 
a six year life with MW .... 9 operat,ing. Then, two additional scenarios consisting of 
both a four year and six year life for Slurry If3 with a new produc.tion well 
operating were modeled. In all cases, the pump age date of the Saline Valley Wells 
was taken as 1.8 MGD. The pumpage rate for MW-9 and the new production well was 
set at the rate of O.S MGD. Also, the leakage volume for Slurry #3 was evaluated 
at ten particles per year. Sample calculations are attached which fprther illustrate 
the particle evaluation and subsequent water quality impact upon the Saline Valley 
Wells. In the cases which involved the operation~ of a new production well, the 
model was run until all particles were removed from the system. For ~he cases 
involving operation of MW-9, the model was run fo'r a 100 year duration with MW-9 
operating for the first 22 years of thi9 time period. 

As shown in the table entitled Slurry #3 Modeling Results For Water Quality Impacts, 
very minimal effects upon the water Quality of the Saline Valley Wells are expected. 
Modeling of the two scenarios involviug the operation of a new production well showed 
that no particles entered the Saline Valley Wells. In the 4 year Slurry 13 life 
case all particles are removed by the fifteenth year of operation of the new 
production well. For the 6 year counterpart of this scenariotall particles were 
removed in the seventeenth year. If the new production well were installed it would, 
be anticipated to run at least 22 years which is the present life of mine estimate~ 

'Concerning the scenarios which involve ~9 operating, the maximum number of par
ticles entered the Saline Valley Wells during the interval year 7o-year 80. In 
the case of tl:lc 4 year Slurry 113 life, a total of 5partitles entered the wells 
during this pe~iod. For the 6 year Slurry 113 life case, 11 particles entered the 

'wells during the same period. The expected water quality for these time periods 
appears in the water quality impact table previously mentioned. As shown in the 
table, very little change in wate,r quality is anticipated. The TDS, Sulfate, and 
Chloride levels remain well within the public water supply limits given in 35 
Ill. Adm. Code 302.304. 
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SAMPLE CALCULATION 

Leakage Valued at 10 Particles/yr. 
Leakage Volume = 42,000 gpd . 
Leakage TDS ~ 1555 mg/t 
Existing Saline Valley Well IDS == 338 mg/1 

, Saline Valley Well Pumpage Rat,e :. 1.8 MGD 
1.1 Particles / yr. enters Saline Valley Wells 

Leakage,tbs TDS =1555 mg x 8.34 g.bs / mg x 42 000 d x 360 day 
yr. . t MG 1 ,~p. yr • 

• 196,086~74 1bsTDS 
yr • 

. Leakage lbs TDS Entering Saline Valley Wells 196 086 74 tbs TDS 1 yr. 
yr. • , • yr. x 10 particles 

1.1 particles x 
yr. 

tbs TDS in Saline Valley Wells Now 
yr. 

R..bs TOS 
== 21,569.54 --~ yr. 

• 

= 338 mg x 8.34 I mg x 1.8 MG x 360 Day = 1 826 660 16 !.be TOS 
1 MG 1 Day.. Yr. ". yr. 

tbs TDS . . 
New in Saline Valley Wells ;: 21,569".54 + 1,826,660.16 yr. 

= 1 848 229.70 1bs IDS 
" yr. 

New Level of TDS in Saline Valley Wells in ~g 

= 18 848 229.70 !.bs TDS x 1 yr. x 1 day x mg/!. I 8.34 !.bs 
" yr. 360 day 1.8 MG MG 

= 342 3 TDS 1 . 

. ':'j 
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SCENARIO 

4 yr. Particle Addition 
with MW-9 Pumping 

6 yr. Particle Addition 
with MW-9 Pumping 

4 yr. Particle Addit:'.on ' 
~ith New Production !:':,:'1 

6 yr. Particle Addition 
with New Production Well 

SLURRY 113 MODELING RESULTS 
FOR WATER QUALITY IMPACTS 

... 

MAXHfUM PARTICLES/YEAR NEW WATER QUALITY 
ENTERING SALINE VALLEY WELLS TDS mgt!. SQ4 mgt!. 

0..5 (yr. 7D-yr. 80.) 340. 27 

1.1 (yr. 7D-yr. 80.) 342 28 

0. * * 

0. * * 
,. 

Cl mg/t 

5.0. 

5.4 

* 

* 

*No Impact Indicated 

EXISTING WATER QUALITY 
TDS mgt£. SD" mgt£. Cl mgl£. 

338 26 4.7 

338 26 4.7 

-----
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Exhibit 14 
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Professional Experience 

CURRICULUM VITA 

WILLIAM E. BUSCHER P.G. 
853 South Mac Arthur Blvd. 

Springfield, lIIinois 62704 

Illinois Environmental Protection Agency 
Bureau of Water 
Division of Public "Vater Supplies 
Groundwater Section 
Springfield, Illinois 

April 1988 to Present 

Public Service Administrator September 1994 to Present 
Duties Performed: Hydrogeology and Compliance Unit Supervisor generally 
responsible for the direct supervision of technical & professional staff 
implementing groundwater protection, assessment and remediation programs. 
Functions include construction & review of analytical and numerical groundwater 
flow models, evaluation of the hydrogeologic aspects of groundwater protection 
& remediation programs. 

Environmental Protection Specialist IV April 1993 to August 1994 
Duties Performed: Hydrogeology and Compliance Unit Supervisor generally 
responsible for the direct supervision of technical & professional staff 
implementing groundwater protection, assessment and remediation programs. 
Functions include construction & review of analytical and numerical groundwater 
flow models, evaluation of the hydrogeologic aspects of groundwater protection 
.& remediation programs. 

Environmental Protection Engineer III March 1991 to April 1993 
Duties Performed: Reviewing hydrogeologic aspects of implementing Illinois' 
groundwater protection program. Including construction and reviewing analytical 
and numeric groundwater flow models, completing groundwater protection needs 
assessments, and reviewing groundwater remediation corrective action plans. 
Providing technical assistance to community water supplies interested in 
implementing well recharge area protection program. 

Environmental Protection Engineer II June 1990 to April 1991 
Duties Performed: Reviewing hydrogeologic aspects of implementing Illinois' 
groundwater protection program. Including construction and reviewing analytical 
and numeric groundwater flow models, completing groundwater protection needs 
assessments, and reviewing groundwater remediation corrective action plans. 
Providing technical assistance to community water supplies interested in 
implementing well recharge area protection programs. 
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Environmental Protection Engineer I April 1988 to May 1989 
Duties Performed: Review hydrogeologic aspects of implementing Illinois' 
groundwater protection program. Including reviewing the lateral area of 
influence determinations for pumping wells, and groundwater remediation 
corrective action plans. Provided technical assistance to community water 
supplies interested in implementing well recharge area protection programs. 

Metropolitan St. Louis Sewer District 
2000 Hampton Avenue 
St. Louis, Mo 63139-2979 

Construction Inspector July 1987 to November 1987 
Duties Performed: Inspected sewer line installation, logged soil and rock test 
borings and completed seismic studies for proposed sewer lines. 

Lincoln Devore Inc. Geotechnical Consultants 
1000 West Fillmore St. 
Colorado Springs Co. 80907 

Engineering Geologist July 1984 to November 1986 
Duties Performed: Geotechnical report writing, soil and rock boring logging, 
monitor well installation, percolation tests, geological mapping aerial photo 
interpretation, seismic and resistivity studies, excavation observations and drilled 
pier observations. ' 

Education 

Bachelor of Science Geological Engineering 
University of Missouri-Rolla 
Rolla, Missouri 

Licenses 

Illinois Licensed Professional Geologist 
License Number 196.000656 
Expiration Date March 31, 2013 

Additional Training 

May 1984 

September1998 

United States Geological Survey (MODFLOW and MODPATH groundwater 1992 
modeling) 

Geology 435 - Computer Modeling of Groundwater Systems 1995 
Publications 

Buscher, W.E., and Cobb, R.P., 1990. Maximum Setback Zone Workbook. Illinois 
Environmental Protection Agency. 62 pp. 




